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Testimonial to Honorable Joseph B. Eastman 


Honorable Joseph B. Eastman was appointed to the Interstate Com- 
merce Commission by President Wilson December 19, 1918; reappointed 
by President Harding in 1922, by President Hoover in 1929, by’ Presi- 
dent Roosevelt in 1936 and again by President Roosevelt in 1943. 
Commissioner Eastman has now served under four Presidents and 
continuously over a period that has witnessed economic and military 
problems without parallel in the history of our Nation. Many of those 
problems have been successfully solved and others are in the course of 
successful solution. In all these problems transportation has been, and 
continues to be, an integral factor and in all of them sound leadership 
and administration by the Interstate Commerce Commission has been 
the potent ingredient of the remedies applied. In that highly practical 
and important field of commerce the administration of Commissioner 
Eastman and his associates on the Commission has won the admiration 
and commendation of shippers and carriers alike and the everlasting 
gratitude of the public they serve. 

On June 16, 1933, Commissioner Eastman was appointed by the 
President to the Office of Federal Coordinator of Transportation under 
the Emergency Railway Transportation Act passed on that date. As 
originally passed the Act was to expire at the end of one year but it 
was continued in force for a period of three years during all of which 
Mr. Eastman served as a member of the Commission and carried out at 
the same time his important functions as Federal Coordinator of 
Transportation. It was an enormous task and ably accomplished through 
three trying years of effort. But even greater burdens were to follow. 

On January 2, 1942, President Roosevelt appointed Mr. Eastman as 
Director of the Office of Defense Transportation. That office, under 
the able leadership of Director Eastman, coordinates transportation 
policies and activities of federal and private agencies so that trans- 
portation systems of the Nation may function as the war requires. It 
coordinates and directs domestic traffic movements to prevent traffic 
congestion and to assure orderly and ready movement of men, materials, 
and supplies to points of need. 

Nowhere in the records of commerce regulation will there be found 
a parallel for the responsibilities and duties and great public service 
of an individual serving in the several important fields of administrative 
effort while at the same time serving with ability and unselfish devotion 
the military transportation needs of the United States as a director of 
the greatest organization of its kind the world has ever known. 

It is in appreciation of this great public service and the privilege 
of practitioners before the Interstate Commerce Commission to have 
had some small part in the solution of transportation problems that 
the silver anniversary dinner, February 17, 1944, first announced in the 
Practitioners’ Journal of December, last, was arranged. 
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The plan was received with great favor throughout the Association 
membership and the Washington Chapter acknowledges with gratitude 
the full response while at the same time expressing its regret that lim. 
itations of space and service in these abnormal times have precluded the 
possibility of providing accommodations for all who have applied. 

A eapacity gathering of some 700 practitioners and their friends 
attended the anniversary marking completion by Commissioner East. 
man of a quarter century of service on the Interstate Commerce Com. 
mission. Among the guests were Miss Elizabeth Eastman, Honorable 
Burton K. Wheeler, Chairman of the Senate Committee on Interstate 
Commerce, who addressed the meeting; Honorable Clarence F. Lea, 
Chairman of the House Committee on Interstate and Foreign Com. 
meree, who also addressed the meeting; Mr. Commissioner Aitchison, 
also a principal speaker, and Commissioners Porter, Lee, Mahaffie, 
Miller, Splawn, Rogers, and Johnson; also Mrs. Edna Buchanan, See. 
retary to Commissioner Eastman and our Managing Editor, Mrs. Sarah 
F. McDonough. Chairman Colquitt of the District of Columbia Chap- 
ter, serving as Toastmaster, presented numerous letters from various 
parts of the United States and from Canada testifying to the outstanding 
public service of Mr. Eastman. Limitations of printing and space do 
not admit of reproduction here. A departure is permissible, however, 
and indeed essential to enable those who could not be present to ap- 
preciate the splendid recognition by President Roosevelt of the mag. 
nificent public service of our distinguished Guest of Honor. On Feb- 
ruary 16, 1944, the President addressed Mr. Eastman as follows: 


The White House 
Washington 


February 16, 1944 


Dear Joe: 


The twenty-five years, which have passed since you assumed your 
duties as a member of the Interstate Commerce Commission, have been 
pointed by the continuous development of grave and complex problems. 

Upon your entry on your duties in 1919, we were demobilizing our 
armed forces and returning to the pursuits of peace after World War 1 
Today, we are in the midst of a global war of an intensity and violence 
and degree of horror hardly dreamed of in the earlier struggle. 

This war, too, has presented us with unprecedented problems, pat- 
ticularly in the field of transportation. As an Interstate Commerce 
Commissioner you had gone through a thorough-going school of ex- 
perience before I added to your responsibilities by making you Director 
of the newly-created Office of Defense Transportation. 

But I am happy to say that you have risen to the opportunity for 
service which confronted you. Your industry, vision and all-around ef- 
ficiency have been assets of incalculable value, not only to our own 
nation, but to the cause of the United Nations, of which our destiny 18 
a part. ' 
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Hearty congratulations on all the fine things you have done through 
a full quarter of a century. I know you will carry on until the job 
is finished. 


Very sincerely yours, 
Franklin D Roosevelt 


Honorable Joseph B. Eastman, 
Director, 

Office of Defense Transportation, 
Washington, D. C. 


Mr. J. Carter Fort, who requires no introduction to I. C. C. prac. 
titioners, made the welcoming address. It will be recalled that he wa 
with the Commission from 1914 to 1924 as Attorney and Director of 
the Bureau of Inquiry and thereafter on the legal staff of the Illinois 
Central Railroad from which he was called to join the Association of 
American Railroads. Mr. Fort, a member of the Executive Committee, 
indicated that the original plan had been to arrange merely for a sort 
of family reunion but ‘‘the irresistible box office appeal of our dis 
tinguished Guest of Honor’’ suggested the better and more complete 
anniversary plan. The welcoming address of Mr. Fort in this manifes. 
tation of esteem and affection for Mr. Eastman expressed admirably the 
sentiments of all those present and, it may be added, the feelings of 
those who could not be present. 

The program of addresses was closed with the concluding address of 
our President, Mr. Warren H. Wagner, who presented to our dis 
tinguished Guest of Honor, on behalf of the Association, a silver seroll 
of which an impression is herewith reproduced. 

The response of Mr. Eastman was most generous and replete with 
those kindly expressions of sentiment that have characterized his con- 
siderate thoughtfulness of his associates and those who have worked 
with and appeared before him through the years. He favored the 
meeting also with a condensed ‘‘primer’’ of eminently sound principles 
which should be a ruling guide for all practitioners. The ‘‘primer”’ is 
brief, and, for the benefit of those who could not be present we repro- 
duce it in full, i. e— 


(1) With the country as big and complex as it is, administrative 
tribunals like the Interstate Commerce Commission are necessities. 
Probably we shall have more rather than less. To be successful, they 
must be masters of their own souls, and known to be such. It is the 
duty of the President to determine their personnel through the power 
of appointment, and it is the duty of Congress to determine by statute 
the policies which they are to administer; but in the administration 
of those policies these tribunals must not be under the domination or 
influence of either the President or Congress or of anything else than 
their own independent judgment of the facts and the law. They must 
also be in position and ready to give free and untrammeled advice to 
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both the President and Congress at any time upon request. Political 
domination will ruin such a tribunal. I have seen this happen many 
times, particularly in the States. 

(2) The courts were at one time much too prone to substitute 
their own judgment on the facts for the judgment of administrative 
tribunals. They are now in danger of going too far in the other di- 
rection. The principle that it is an error of law to render a decision 
not supported by substantial evidence is a salutary principle. The 
courts should enforce it. / 

(3) An administrative tribunal has a broader responsibility than 
acourt. It is more than a tribunal for the settlement of controversies. 
The word ‘‘administrative’’ means something. The policies of the law 
must be carried out. If in any proceeding the pertinent facts are not 
fully presented by the parties, it is the duty of the tribunal to see to 
it, as best it can, that they are developed of record. A complainant 
without resources to command adequate professional help should be 
given such protection. The tribunal should also be ready to institute 
proceedings on its own motion, whenever constructive enforcement of 
the law so requires. 

(4) There is no safe substitute in the procedure of the tribunal for 
full hearing and. argument of the issues, when they are in controversy, 
although the hearing need not always be oral. This takes time, but it 
is time well spent. 

(5) The decisions of the tribunal should present succinctly the 
pertinent facts, as they are found to be, and the conclusions reached, 
but also state clearly the reasons for the conclusions. 

(6) The statutes which the tribunal administers should be well, 
simply, and carefully framed, but the personnel which does the admin- 
istering is more important than the wording of the statute. Good men 
can produce better results with a poor law than poor men can produce 
with a good law. 

(7) It is not necessary for the members of the tribunal to be tech- 
nical experts on the subject-matter of their administration. As a mat- 
ter of fact, you could not find a man who is a technical expert on any 
large part of the matters upon which the Interstate Commerce Com- 
mission finds it necessary to pass. The important qualifications are 
ability to grasp and comprehend facts quickly, and to consider them in 
their relation to the law logically and with an open mind. Zealots, 
evangelists, and crusaders have their value before an administrative 
tribunal, but not on it. Other important qualifications are patience, 
courtesy, and a desire to be helpful to the extent that the law permits. 

(8) Moral courage is, of course, a prime qualification, but there 
are often misapprehensions as to when it is shown. The thing that 
takes courage is to make a decision or take a position which may react 
seriously in some way upon the one who makes or takes it. It requires 
no courage to incur disapproval, unless those who disapprove have 
the desire and power to cause such a result. Power is not a perma- 
nent but a shifting thing. I can well remember the time when it was 
a dangerous thing to incur the displeasure of bankers, but there has 
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been no danger in this since 1932. It became a greater danger to incur Com: 
the displeasure of farm or labor organizations. There is nothing more 
important than to curb abuse of power, wherever it may reside, and. The 
power is always subject to abuse. missione 
(9) Selection of the members of an administrative tribunal from § %! Té™™ 
different parts of the country has its advantages, but they turn to dis § "™S © 
advantages, if the members regard themselves as special pleaders for 
their respective sections. 
(10) Sitting in dignity and looking down on the suppliants from 
the elevation of a judicial bench has its dangers. A reversal of the 
position now and then is good for the soul. It has for many years been Th 
my good fortune to appear rather frequently before legislative or Con- Americ: 
gressional committees. They are a better safeguard against inflation 4 194 
than the O. P. A. T. 


(11) In any large administrative tribunal, like the Interstate ee, 
Commerce Commission, a vast amount of the real work must necessarily 1944. 
be done by the staff. It is a difficult problem to give the individual camber 
members of the staff proper recognition for work well done—recognition ddiver 
on the outside as well as the inside. It is very important that this 
problem be solved, but I am frank to say that its full solution has not M1 
yet been reached. 

(12) One of the great dangers in public regulation by administra- Mi 
tive tribunals of business concerns is the resulting division of responsi- 
bility, as between the managements and the regulators, for the suc M 
cessful functioning of these concerns. For example, there was a ten- 
dency at one time, and it may still exist, on the part of those financially 
interested in the railroads to think of the financial success of those prop- M 
erties solely in terms of rates and wages and the treatment of rates 
and wages by public authorities. Sight was lost of the essentiality of T 
constant, unremitting enterprise and initiative in management. The § pont, 


importance of sound public regulation cannot be minimized, but 
it must not be magnified to the exclusion of those factors in financial 
success upon which ordinary private business must rely. 


Thus there is concluded an epochal event in the history of the 
Practitioners’ Association—not, however, the only quarter-century an- 
niversary since, as Mr. Commissioner Aitchison pointed out, there have 
been three others in testimonials to Commissioner Clements (1917), 
Commissioner Meyer (1925) and Commissioner Aitchison (1942). 


—F. E. B. 
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Commissioners Eastman and Rogers Confirmed 


The Senate on January 24, confirmed the reappointments of Com- 
missioners Joseph B. Eastman, of Massachusetts, and John L. Rogers, 
of Tennessee, to be members of the Interstate Commerce Commission for 
terms expiring on December 31, 1950. 





22nd ANNUAL MEETING OF ASSOCIATED TRAFFIC CLUBS 
OF AMERICA TO HONOR JOSEPH B. EASTMAN 


The 22nd Annual Meeting of The Associated Traffic Clubs of 
America will be held in the Cleveland Hotel, Cleveland, Ohio, February 
4% 1944. The meeting will be dedicated to the Office of Defense 
Transportation and signal honors will be conferred upon its distinguish- 
ed Director, the Honorable Joseph B. Eastman, who, on February 17, 
1944, rounded out twenty-five years of highly efficient service as a 
member of the Interstate Commerce Commission. Addresses will be 
delivered at the meeting by: 


Mr. W. M. Jeffers, President of the Union Pacific Railroad, Omaha, 
Nebraska, and the former celebrated rubber coordinator. 

Mr. John B. Keeler, President, The National Industrial Traffic 
League. 

Mr. Lachlan MacLeay, President, Mississippi River System Carriers 
Association, Washington, D. C. 

Mr. Chester G. Moore, Chairman and General Manager, Central 
Motor Freight Association, Inc., Chicago, Illinois. 


The Transportation Club of Cleveland is assisting with the arrange- 
ments for the meeting, which will be limited to one day, February 24th. 











Organization and Procedures of the Civil 
Aeronautics Board 


By Raymonp W. StoueH* 


Five and a half years ago nine men—the five members of the Civil 
Aeronautics Authority, the Administrator, and the three members of 
the Air Safety Board—sat down together to plan the organization and 
procedures most appropriate for fulfillment of the trust vested in them 
to administer the provisions of the Civil Aeronautics Act of 1938. None 
could soundly accuse these nine men of being old, or of lacking vision 
and courage to keep pace with the fastest and most rapidly growing form 
of transportation known to mortals. History, over even this short span 
of time, records the progress made in adapting and readapting organiza. 
tion and procedure to changes in conditions. 

The Civil Aeronautics Act provides federal regulation not only of 
common-earrier air transportation along traditional lines, but also of 
non-common-carrier commercial and private air transportation. Regula. 
tion of the latter, is, of course, solely in the interest of safety, but the 
Act nevertheless extends to the entire field of civil aviation. The Act 
also encompasses common-carriers engaged in air transportation between 
the United States and a foreign country, whether such carrier is a citizen 
of the United States or a ‘‘foreigner.’’ The latter is prohibited from 
engaging in such service unless it obtains a permit under the Act. A 
tripartite organization was established by the Act. The Administrator 
and the members of the Air Safety Board were ‘‘within’’ and reported 
to the Authority, yet they were appointed by the President and con- 
firmed by the Senate, and were given specific duties and powers by the 
Act which they exercised independently. 

It is interesting to note briefly the organization and procedures 
originally established by the Civil Aeronautics Authority. That organi- 
zation was related to the four main lines of the Act itself—the con- 
struction, maintenance and operation of the facilities making up our 
system of airways; economic regulation of air transportation and the 
earriers engaged therein; safety regulation of all civil aviation; and 
investigation of accidents. Under the reorganization orders of the 
President, the five-member Civil Aeronautics Authority was redesig- 
nated as the Civil Aeronautics Board. The Board is now within the 
Department of Commerce for ‘‘housekeeping”’ facilities, but it acts with 
entire independence in executing its functions, including determination 


* Mr. Stough is Director of the Board’s Economic Bureau. Prior to his transfer 
under the terms of the Civil Aeronautics Act and the implementing executive orders, 
he served with the Interstate Commerce Commission for 25 years. Beginning i 
the Bureau of Statistics, he was successively assigned to the Secretary’s Office, former 
Commissioner Hall, Commissioner Aitchison on the Annotations, the Chief Exam- 
iner’s Office, and as Assistant Director of the Bureau of Air Mail. 
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and presentation of its budget and selection of its personnel. The Air 
Safety Board was abolished and its functions are now vested in the Civil 
Aeronautics Board. The Administrator is responsible to the Secretary 
of Commerce. 

Economic regulation of air transportation rests exclusively in the 
(ivil Aeronautics Board. The Board also prescribes the safety regula- 
tions governing all civil aviation; conducts proceedings involving viola- 
tion of those regulations; investigates accidents for the purpose of de- 
termining their cause and of ascertaining what further measures can 
and should be taken to prevent similar accidents in the future; and 
consults with the Administrator concerning phases of his work. 

The economic provisions of the Act were written in the light of the 
Interstate Commerce Act (Part I), the Air Mail Act of 1934, as amend- 
ed, the Railway Mail Pay Act, the Motor Carrier Act, and the Maritime 
Acts. Economie regulation of air transportation thus follows traditional 
lines. Certificates of public convenience and necessity are required for 
operation. Authority to abandon operation must be obtained. Adequate 
service must be provided. Reasonable, nondiscriminatory and nonpre- 
judicial individual and joint charges, classifications, practices, and divi- 
sions of joint charges must be established and observed. Tariffs must 
be filed. Accounts and records must be kept in accordance with the 
Board’s regulations. Consolidations and interlocking relationships are 
prohibited unless approved by the Board. 

Notable differences exist between the economic provisions of the 
Civil Aeronautics Act and Part I of the Interstate Commerce Act. The 
Civil Aeronautics Act contains no fourth section; no reparation clause; 
n0 long and short haul rule in the establishment of through routes; no 
valuation requirement; and no control over issuance of securities. 

On the other hand, the Civil Aeronautics Act prohibits air carriers 
from engaging in. unfair competition with each other and in unfair or 
deceptive practices. It also requires the air carriers to file with the 
Board for approval or disapproval copies of all contracts relating to 
poling of traffic, earnings, service or equipment, and a variety of other 
subjects, including ‘‘other cooperative working arrangements.’’ The 
carriers must file their time schedules, and changes therein, with the 
Board and the Postmaster General. Certain standards respecting the 
pay and working conditions of pilots and copilots must be observed by 
the carriers. The Board is authorized under certain standards, to ex- 
pt an air carrier or class of air carriers from any of the economic 
provisions of the Act. 

The safety provisions of the Civil Aeronautics Act were drawn 
largely from the Air Commerce Act of 1926, as amended. As stated 
hereinbefore, these provisions cover all of civil aviation; they apply from 
the inception of a plane on, the drafting board through its operation on 
tcivil airway. Manufacturers are not licensed or certificated as such, 
but they must hold what are known as type certificates for the planes 
they produce. Each aircraft must have its individual airworthiness 
tertificate before it can be flown from the factory. This certificate must 
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be effective during any flight of the aircraft and in normal times must 
be renewed from time to time. To be eligible for recertification folloy. 
ing repair of any damage to the aircraft, the repairs must be made or 
approved by a certificated mechanic. Flight instructors must be certif. 
eated. Schools employing such instructors are eligible for certification 
if they so desire. Every pilot must hold a currently effective certificate 
at the time he or she is piloting a plane. Each air carrier must hold an 
air carrier operating certificate in addition to a certificate of public 
convenience and necessity. Pilots, copilots, flight instructors, mechanics, 
dispatchers, and air-traffic control-tower operators are subjected to 
rigorous mental and, in most cases, physical examinations to obtain and 
to hold their certificates. 

All these certificates are issued by the Administrator, but the Board 
prescribes the regulations under which they are issued. These reguls- 
tions set forth the standards which must be met by those seeking to 
qualify for such certificates and the terms and conditions which they 
shall be required to observe in operating under the certificates. 

The Board also prescribes the rules and regulations governing the 
use of the civil airway system. These rules and regulations are enforced 
by the Administrator. Violations thereof, or of the terms and conditions 
of a certificate, are referred to the Board by the Administrator together 
with his recommendation of the action the Board should take—fine, 
suspension, or revocation of the certificate. 

For the performance of its duties the Board has established an 
organization consisting of five major branches: the General Counsel's 
Office ; the Office of Trial Examiners; the Economic Bureau; the Safety 
Bureau ; and the Secretary’s Office. In addition, there is a small public 
information section which is responsible directly to the Board and which 
arranges for dissemination to the press and the public generally of the 
Opinions, orders, regulations and other public releases of the Board. 
The divisionalization and sectionalization of the organization is showv 
in the appendix hereto. 

The General Counsel’s Office is responsible for legal advice and 
assistance, to the Board and its staff, the drafting of various orders and 
regulations of the Board, the representation of the Board in court pro- 
ceedings, and the assignment of Public Counsel in proceedings before 
the Board. 

The Office of Trial Examiners conducts the formal proceedings on 
the Board’s docket. It makes the arrangements and fixes the time for 
the completion of the various procedural steps from the docketing of 
an application to service of the Board’s opinion and order. Members 
of its staff preside as Examiners at prehearing conferences and hearings, 
write reports thereon which are served upon the parties, and draft 
opinions of the Board in accordance with its instructions. 

The Economie and Safety Bureaus are the fact assembling and 
analyzing arms of the Board. Each makes necessary field and other 
investigations to equip the Board and its staff with the data needed 
for use in formal proceedings and for daily disposition of a variety of 
matters submitted to the Board for action without formality of hearing. 
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Their work provides the Board with the background essential for proper 
regulation of civil aviation pursuant to the terms of the Act. 

One outstanding feature which characterizes the operation of this 
organization is the desire of the Board to attain utmost simplicity pro- 
eedurally. Because of this objective, the procedures of the Board remain 
in a progressive state of flux. The Board and its staff are constantly 
endeavoring to find ways of further reducing effort, time, and expense 
in the preparation of proceedings and other items for action by the 
Board, and changes tending toward that end are made in existing pro- 
eedures with a fair degree of frequency. 

In prescribing its regulations, whether procedural or substantive, 
the Board almost invariably circulates a draft of the proposed regulation 
to those who will be affected thereby, and to those known to be interested. 
Criticism and comment are invited. All suggestions are carefully con- 
sidered and are incorporated in the final draft wherever possible. Mem- 
bers of the Board’s staff at times confer or correspond with those 
submitting suggestions in an endeavor to clarify the draft of the regula- 
tion or suggestion. Suggestions indicating marked and important dis- 
agreement with the purpose or substance of the proposed regulation are 
frequently assigned for conference or, if necessary, formal hearing, 
before the Board. 

There is only one form of formal proceeding before the Board. This 
may be instituted by order to show cause or other process of the Board, 
or by the filing with the Board of a formal application, complaint, or 
petition. Documents so filed must be signed and verified by responsible 
representatives of the applicant, complainant, or petitioner. The form 
of application is generally governed by regulation, separate from the 
Rules of Practice, relating to the particular type of application. Service 
upon specified classes of persons of notice of the filing of an application 
is required, but the application itself need not be served unless directed 
by the Board in an individual proceeding. 

Every effort is made to reduce the number and volume of hearings. 
Complaints, even when couched in terms of some formality, are usually 
made the subject of correspondence with the parties. This is especially 
true where the complaint relates to some alleged violation of a tariff 
provision or adequacy of service. Such letters are consciously written 
ina vein designed to secure informal settlement. The efficacy of this 
course is demonstrated by the fact that complainants have actually 
thanked the Board for letters advising, after exchange of correspondence 
with all the parties, that their complaints apparently were not well 
founded. 

Applications for approval of interlocking relationships and of agree- 
ments between the carriers are usually considered by the Board upon 
informal investigation by the staff. If disapproval of the application 
is indicated, applicants are advised to that effect by letter. The grounds 
for probable disapproval are stated, and applicants are afforded an 
opportunity to file further material in support of the application, to 
request hearing, or to take such other action as seems appropriate. Few 
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of these matters go to hearing. Generally, the objectionable grounds 
are eliminated. In some instances, additional material submitted by the 
applicants has enabled the Board to approve the application. 

The Board has also made provision for practically automatic ap. 
proval of certain types of applications. Under the Act, the certificates 
of public convenience and necessity held by the carriers, and the regula. 
tions of the Board, a carrier must serve each point named in its certif- 
cate and must designate the airport through which service will be render. 
ed. If the carrier proposes, in respect of a given point, to change 
airports, to omit service on some schedules, or to suspend service entirely, 
it is required to file an application or notice to that effect with the Board 
and to serve notice of such filing upon designated classes of persons, 
If the proposal meets the standards prescribed by the pertinent regula- 
tion, the Board by minute approves a letter to the carrier advising 
that no action on the application or notice is necessary. Opportunity 
for hearing is afforded on proposals which apparently do not meet the 
standards. 

Proceedings for determination of rates of mail pay are governed by 
a special rule of practice. The Act provides that such rates be fixed 
with due consideration of a carrier’s ‘‘need,’’ among other things, under 
honest, economical and efficient management. The problem, therefore, 
is primarily one of appraisal of the results of past operations and the 
projection of that experience, with such adjustments as seem reasonable, 
into the future. Proceedings of that nature generally concern only the 
individual carrier and the Government. The course of these proceedings 
has been materially simplified through a show-cause-order procedure. 

A Statement of Tentative Findings and Conclusions of the Board, 
and an order calling upon the carrier to show cause why the rate pro- 
posed in the Statement should not be made final, are served upon the 
carrier. This Statement is based upon the carrier’s regular reports to 
the Board and upon data obtained through regular audits of the car- 
rier’s records. Where necessary, special audits are made in the prep- 
aration of a particular Statement, or the carrier is called upon to furnish 
essential information. 

Notice of the fact that objections exist to the tentative rate may 
be filed. Such notice must be followed by an answer. The answer must 
be precise, and must be accompanied by supporting exhibits and a state- 
ment of the effect of the objections upon the tentative rate. 

If no notice of objection is filed, the proceeding is assigned for 
the hearing required by the Act. Such hearings literally require only 
minutes, and usually only the Examiner, Public Counsel and the of- 
ficial reporter are present. Public Counsel offers for the record the 
data underlying the Statement and show-cause order, and notation is 
made on the record of the fact that the carrier has no objection to the 
tentative rate. The proceeding then stands submitted for decision by 
the Board, and a final order is issued reciting the procedural steps 
taken since the issuance of the Statement, incorporating the Statement 
and show-cause order, and fixing the tentative rate as the new rate of 
pay. 
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Those proceedings in which notice of objections and answer aro 
filed go to hearing in usual manner, except that the issues are restricted 
to the points raised by the notice and answer. Of course, the carrier is 
permitted merely to file briefs, or to present oral argument before the 
Board, on its answer, or even to submit the proceeding for decision on 
the answer. In that event, the proceeding is assigned for the brief 
statutory hearing described above. 

While the Board has thus provided for disposition of a portion 
of its work with a minimum of hearings, a large number of proceedings 
cannot readily be disposed of in that manner. Hearings at the present 
time, however, are shorter and are more direct than was true earlier 
in the work. 

One important reason for this result is the prehearing conference 
rule. These conferences are held for the purpose of formulating the 
issues to be considered at the hearing simplifying the form of proof, 
through use of stipulations, substitution of exhibits for oral testimony 
to the greatest extent possible, and limitation upon the number of wit- 
nesses. Arrangements are made for exchange of exhibits prior to the 
date of hearing, and any other steps which would aid in the conduct 
and disposition of the proceeding are considered. 

The Examiner presiding at the conference prepares a report which 
is made part of the record and is served upon the parties. Written ob- 
jections to the report may be filed, and the examiner may revise his 
report accordingly. The revised report also is served and made of 
record in the same manner. Exceptions may be taken on the basis of 
objections which have not been met by a revision of the report. The 
subsequent course of the proceeding is controlled by this report, but 
the report may be reconsidered and modified at any time to prevent in- 
justice. Few objections and no exceptions have been taken to pre- 
hearing conference reports. 

The large use of exhibits tends to records of greater clarity and 
conciseness. Even the qualifications of witnesses introducing the ex- 
hibits is reduced to exhibit form. The opportunity for prior examina- 
tion of the exhibits enables a better understanding of their nature, 
make-up, and purpose, and consequently reduces the number of ‘‘ex- 
planatory questions’’ usually asked in relation to such evidence. In 
proceedings involving a large number of similar applications for cer- 
tificates of public convenience and necessity, the prehearing conference 
makes possible a distribution of the preparation of exhibits with an 
attendant saving in time and expense to all concerned. 

The hearing accords with the usual practice of administrative-law 
agencies. Many of the proceedings before the Board, however, are 
largely ex parte in nature. Even in new route proceedings where a 
number of applicants are contending for the same or substantially the 
same service, all applicants can—and perhaps reasonably should—be 
expected to present the most rosy picture of the great convenience and 
dire necessity of the public for the proposed service. The Board has, 
therefore, adopted the practice of having a member of the General 
Counsel’s staff serve as Public Counsel in proceedings before the Board. 
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This practice assures full and true development of all the essential 
facts in a proceeding. The record upon which the Board must act is 
thus made with proper reference to the public interest. Public Counsel 
has the advice of his superior officers, and the assistance of other mem- 
bers of the staff, in the preparation of his case, but while in such as. 
signment functions upon his own responsibility. 

The Examiner may permit oral argument before him at the close 
of the hearing. He may also permit, or require, the submission of pro- 
posed findings of fact or conclusions of law, or of written briefs, to aid 
him in the preparation of his report. Exceptions may be taken to the 
examiner’s report, but briefs in support of exceptions are not filed until 
exceptions have been exchanged. The briefs may then cover any points 
in connection with exceptions of other parties. Reply briefs may be 
filed only upon special permission of the Board. Special permission is 
required also for the filing of briefs more than 50 pages in length. Re- 
quests for oral argument before the Board are filed with the briefs for 
the Board. Petitions for rehearing, reargument, or reconsideration may 
be filed within 30 days after service of the Board’s order involved in the 
petition, and thereafter only upon leave of the Board granted upon a 
formal application, filed for the purpose of obtaining such leave. 

Participation of third persons in proceedings before the Board is 
governed by two rules. One of these rules relates to memoranda in 
opposition to or support of an application for a certificate of public 
convenience and necessity or a permit to a foreign air carrier. The Act 
specifically authorizes the filing of such memoranda. Under the Board’s 
rule each such memorandum shall contain a concise but clear statement 
of the grounds of opposition or support. The memorandum does not 
constitute evidence of any fact mentioned or discussed therein, but 
evidence in support may be presented as provided in the other of these 
two rules. 

The second rule covers appearances by third persons and formal 
interventions. Any person may appear at a hearing and present evi- 
dence relevant to the issues. Such persons may also suggest to Public 
Counsel questions to be asked of other witnesses, but may not cross- 
examine such witnesses directly unless special permission is granted by 
the examiner. Formal intervention must be sought by petition filed 
ordinarily prior to the prehearing conference, or, if there be no pre 
hearing conference in the proceeding, not later than 10 days prior to the 
hearing. In general, such petitions will not be granted unless petitioner 
has a statutory right to be made a party to the proceeding; will or may 
be bound by the order to be entered in the proceeding; or has a prop- 
erty or financial interest which may not be adequately represented by 
existing parties. Intervention granted on the last-named ground may 
not unduly broaden the issues or delay the proceeding. The Board’s 
rule expressly provides that interventions are for administrative pur- 
poses, and ‘‘no decision to grant leave to intervene shall be deemed 
to constitute a finding or determination that the intervening party has 
such a substantial interest in the order that is to be entered in that 
proceeding as will entitle it to demand review of such order by the 
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Circuit Courts of Appeals of the United States or the United States 
Court of Appeals for the District of Columbia.”’ 

Somewhat unusual in public administrative proceedings is the rule 
governing objections to public disclosure of information. Such ob- 
jections are specifically. authorized by the Act in respect of any appli- 
cation, report, or document filed, or information otherwise obtained, 
pursuant to the provisions of the Act. In consonance with the terms 
of the Act, these objections must be by written motion containing a 
sufficiently identifying description of the information sought to be 
withheld and a full statement of the basis for claiming that public dis- 
closure of the information would adversely affect the interests of the ob- 
jecting person and is not required in the interest of the public, or that 
the information is of a secret nature affecting the national defense. 
When the information is presented, through witnesses in a forma! pro- 
ceeding, executive sessions of the hearing are held. Orders of the Board 
withholding information from public disclosure are revoked if the cir- 
cumstances warranting entry of the order cease to exist. 

Proceedings relating to safety regulation follow slightly different 
lines. Accident hearings are solely within the discretion of the Board. 
Usually they are held only when there seems to be some question of 
general public interest involved. These hearings serve two useful 
purposes: First, full publicity of the investigation is assured; second, 
simultaneous marshalling of the facts makes for better organization of 
the investigation. Although witnesses are under oath, and are subject 
to cross-examination, the hearings are not strictly legal in character. 
The presiding officer is a technician from the Board’s Safety Bureau. 
Every effort is made to obtain all the facts concerning the accidents and 
to avoid expressions of opinion or conclusion on the part of the wit- 
nesses. 

The Board has prescribed special rules of practice governing sus- 
pension and revocation proceedings. Such proceedings may be in- 
itiated upon the Board’s own motion or, as is more usually the case, by 
the Administrator of Civil Aeronautics through the filing with the Board 
of a complaint which sets forth fully the alleged violations of the reg- 
ulations and other acts complained of and petitions the Board either to 
suspend or to revoke the respondent’s certificate. This complaint is 
served upon the respondent by tha Board. Respondent is permitted a 
specified period of time within which to file answer and to request or 
waive hearings. The examiner’s report procedure is observed in these 
proceedings. In these proceedings also simplicity in procedure is 
sought. Service of the complaint is accompanied not only by a copy 
of these special rules of practice, but also by a personal letter to re- 
spondent, advising him fully of his right in the matter. Although fail- 
ure to answer any of the charges is taken as an admission of such 
charges and failure to request hearing shall be deemed a waiver of the 
right to hearing, it is the usual practice of the Board’s staff to com- 
municate further with any respondent failing to answer before the 
proceeding is actually submitted to the Board for decision. The Ad- 
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ministrator of Civil Aeronautics is represented by his own counsel at 
hearings in these proceedings. Respondent need not be, and if with. 
out counsel is afforded fullest consideration in the development of the 
facts on the record. 

While the organization and procedures of the Board were designed 
with relation to peacetime conditions, they have functioned smoothly 
and satisfactorily under the extensive changes brought by the war in 
the operations of our air carriers and in the nature and relative volumes 
of the Board’s activities. The end of the war will mark the beginning 
of a sharp rise in the further growth of air transportation and other 
forms of civil aviation. This in turn will greatly increase the volume 
_ of the Board’s work; indeed, that increase is apparent at present. A 
still further increase will result from enactment of pending legislation 
to amend the Act in many respects. Whether the existing organization 
and procedures will adequately meet these future needs cannot be 
determined with certainty now. One thing, however, is certain. There 
will be no relaxation of the Board’s purpose and endeavor to attain 
utmost simplicity in procedure. 
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Regulation of Air Carriers* 


the suk 

By Russet. B. JAMEs essence 

Vice-President and Counsel, Burlington Transportation Company fosterir 
ne the est 

INTRODUCTION AND SCoPE motion 

merce 


Railroads were in existence for half a century before a system § tablish’ 
of Federal regulation was adopted. Steamships were in operation for § weathe 
a much longer period before the Federal Government attempted to § many 
regulate them in a decisive way. Highway carriers had become an § (Conver 
important factor in domestic transportation before the Federal Gov- § Aeron: 
ernment acted. As 

Comprehensive Federal legislation regulating aviation was adopted tion re 
while that method of transportation was in its infancy. Thus an op- § state | 
portunity was afforded to aid in the development of air transportation § of Con 
and to draw upon the experience gained in connection with govern- states 
mental regulation of other transportation agencies and public utilities, had to 
and to avoid the errors attendant upon such development. Civil avia- It did 
tion rivaled the motor carrier in the rapidity with which it became an istrati 
important factor in transportation. Unquestionably the rapid develop- comme 
ment of aviation from the standpoint of technology and the development Congr 
of larger craft with greater flying range was greatly accelerated by the 
First World War and the present World War. This is true notwith- was 
standing the fact that temporarily the domestic air carriers have been Vice | 


greatly hampered in their growth by reason of the fact that the govern- Comm 
ment has commandeered planes from a number of the carriers, thus re- office. 
ducing their traffic-carrying capacity. This action by government was in the 


partly due to the fact that under stress of war, speed in transit is es 





sential regardless of the cost factor, which would in many instances pro- 

hibit the use of aircraft for transportation of passengers or property 
in normal times. The fact that since Pearl Harbor many domestic N 
carriers have had fewer planes in operation must be taken into account intro 
in considering the increased domestic air traffic. The increase would third 
have been much greater had the carriers been able to handle all the agree 
traffic offered. ulatic 
My discussion will be confined to the Federal regulatory aspect of body 
civil aviation, domestic and foreign, excluding other important legal inter. 
phases, some of which are carriers’ liability, trespass as related to air War, 
space, liability for damage to property on the ground, Federal and state the p 
sovereignty, state regulation, taxation, crimes and violation of Civil comn 
Aeronauties regulations. of ev 
men¢ 
were 


LEGISLATION PRioR TO THE CIvIL AERONAUTICS ACT 


The regulatory code now in force is contained in the Civil Aeronaut- | 
ics Act of 1938. The only far-reaching earlier Federal legislation on year. 





* Address delivered before meeting of Chicago Chapter, February 4, 1944. 
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the subject of aviation was the Air Commerce Act of 1926, which in 
essence was not a regulatory measure but had as its chief objectives the 
fostering of air commerce, inspection of aircraft, crews and airdromes, 
the establishment and enforcement of air navigation rules and the pro- 
motion of safety. It created an additional Assistant Secretary of Com- 
merce and provided for the installation of aids to air navigation, the es- 
tablishment of air lighthouses and signal stations, the furnishing of 
weather reports and the registration and licensing of equipment. In 
many respects it followed closely the rules of the International Flying 
Convention. Other Federal statutes on the subject antedating the Civil 
Aeronautics Act were mainly concerned with air mail. 

As in the case of the railroads and motor carriers, Federal legisla- 
tion relating to air transport followed state legislation. A uniform 
state law for aeronautics (approved in 1922 by National Conference 
of Commissioners on Uniform State Laws) was adopted by a number of 
states prior to the passage of the Air Commerce Act. Such legislation 
had to do chiefly with the right of flight, crimes, negligence and safety. 
It did not include economic regulation. By amendment to or admin- 
istrative construction of Public Utility acts, some of the states regulated 
commercial air transport before the Civil Aeronautics Act was passed by 
Congress. 

Responsibility for the administration of the Air Commerce Act 
was placed in the Department of Commerce. Mr. Fred Fagg, now 
Vice President of Northwestern University, was the Director of Air 
Commerce under that Act and rendered distinguished service in that 
office. While the Civil Aeronautics Act of 1938 made extensive changes 
in the Air Commerce Act by amendment, it has not been repealed. 


Crvit AERONAUTICS AcT oF 1938 


Numerous regulatory bills were introduced in Congress prior to the 
introduction by Representative Lea of H. R. 9738 in the 75th Congress, 
third session, which became the Civil Aeronautics Act after the Senate 
agreed to substitute it for 8. 3845. The earlier bills provided for reg- 
ulation by the Interstate Commerce Commission instead of the separate 
body finally decided upon. Before the passage of this legislation, an 
inter-departmental committee consisting of assistant secretaries of State, 
War, Navy, Post Office, Commerce and Treasury was established for 
the purpose of studying the subject and making recommendations. That 
committee held hearings for two months, during which representatives 
of every phase of the aviation industry appeared before it. Its recom- 
mendations were largely embodied in H. R. 9738. Extensive hearings 
were held also by the House Committee on Interstate and Foreign Com- 
merece in the Spring of 1938. 

The 1938 Act, which became generally effective August 22 of that 
year, is more than a regulatory measure. It contains eleven titles and 
73 sections. It created three bodies for the purpose of administering its 
provisions—the Civil Aeronautics Authority, the Civil Aeronautics Ad- 
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ministration and the Air Safety Board. The Administration was placed 
under the charge of an Administrator ‘‘empowered and directed to en- 
courage and foster the development of civil aeronautics and air com- 
merce in the United States and abroad, and to encourage the establish. 
ment of civil airways, landing areas and other air navigation facilities,” 

The Act is somewhat confusing as to the division of responsibility 
between the Authority and the Administrator. It is apparent that the 
former was intended by Congress to be an independent agency equal in 
rank with the Interstate Commerce Commission. It may have been the 
intention of Congress to regard the five-member Authority, the Admin- 
istrator and the three-member Safety Board as collectively constituting 
the Civil Aeronautics Authority. The five-member Authority rather 
than the Administrator dominated, although the latter was charged 
with certain responsibilities independently of the Authority, as was the 
Air Safety Board. The Administrator was directed to encourage and 
foster aeronautics and air commerce, to establish and operate civil air- 
ways and air navigation facilities, to recommend to the Secretary of 
Agriculture concerning meteorological service, to undertake or supervise 
developmental work on aircraft, engines, appliances, navigation facilities, 
radio, ete., to make plans for the development and location of airports, 
landing areas and airways, and to collect and disseminate information 
relative to civil aeronautics (excluding information relating to safety, 
which was the function of the Air Safety Board). Other duties of the 
Administrator were performed by him as a subordinate of the Authority, 
either under provisions directing the Authority to exercise certain func- 
tions ‘‘through the Administrator’’ or directing the Administrator to 
perform such additional duties as were assigned him by the Authority 
under Section 308. 

This rather involved plan of organization was completely altered 
by Reorganization Plans Nos. III and IV, transmitted by the President 
to Congress in April, 1940, under the Reorganization Act of 1939. They 
became effective June 30, 1940, and are still in effect. 

The five-member Authority became the Civil Aeronautics Board, 
which functions within the frame-work of the Department of Commeree, 
but independently of the Secretary of Commerce. The Administrator 
became the Administrator of Civil Aeronautics, and his functions were 
transferred to the Department of Commerce. The Air Safety Board, as 
a separate entity, was abolished and its functions were transferred to 
the Civil Aeronautics Board. 

The economic regulatory power (issuance of certificates, control of 
unification, abandonment, rate and like proceedings) was delegated to 
the Civil Aeronautics Board. Enforcement of safety standards and reg- 
ulations, inspections, flight tests, the issuance of qualifying certificates 
covering aircraft and air men, and the emergency suspension of such 
certificates are some of the chief functions of the Administrator of Civil 
Aeronautics under the reorganization. 

In his message to Congress transmitting the Reorganization Plan, 
the President said: 
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‘‘The Administrator is made the chief administrative officer of the 
Authority with respect to all functions other than those relating 
to economic regulation and certain other activities primarily of a 
rule-making and adjudicative character which are entrusted to 
the Board.”’ 


The following is a brief summary of the principal regulatory fea- 
tures of the Act, and a discussion of some aspects of its administration. 


RatTEs 


The system of rate regulation as related to passengers and property, 
preseribed in Sections 403 and 404, supplemented by the procedural pro- 
visions of Section 1002, approximates that of the Interstate Commerce 
Act, with some omissions. Requirements with respect to the publication 
of tariffs, the establishment of through routes and joint rates, rebates, 
discrimination, free transportation, ete., are modeled after their coun- 
terparts in the Interstate Commerce Act. Rates, fares, charges, clas- 
sifications, rules, regulations and practices must be ‘‘just and reason- 
able.’ Power to prescribe rates, practices, and divisions, to suspend 
tariffs, to remove discrimination in foreign air transportation, to compel 
the establishment of through routes and joint rates and a rule of rate- 
making, patterned generally after Section 216(i) of Part II of the 
Interstate Commerce Act as amended by the Transportation Act of 
1940, are embodied in Section 1002. 

Rules governing tariffs are found in Part 224 of the Board’s Eco- 
nomic Regulations. 

By Section 902(d) rebating is made a criminal offense. 

Section 1003 provides that air carriers ‘‘may’’ establish through 
service and joint rates with carriers subject to the Interstate Commerce 
Act. Joint Boards, composed of representatives of the Civil Aeronaut- 
ies Board and the Interstate Commerce Commission are created to pass 
upon the reasonableness or lawfulness of such joint rates. Joint air-rail 
and air-motor rates were established soon after the Act became effective, 
but all of them now have been cancelled and the CAB—ICC joint boards 
have not been called upon to function. 

The Act contains no counterparts of the 4th or 13th Sections of the 
Interstate Commerce Act, no provision covering the collection of charges 
and no Cummins amendment. 


Am Man 


Sections 405 and 406 cover the transportation of United States mail, 
avery important source of revenue to the carriers even today and the 
basis of one of the Board’s major activities. Under the Air Mail Act 
of June 12, 1934, and until the passage of the Civil Aeronautics Act, 
air mail pay was fixed by the Interstate Commerce Commission. Briefly 
the procedure prescribed, by the Civil Aeronautics Act incident to the 
transportation of mail is this: Each carrier authorized to transport mail 
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from time to time files with the Board and the Postmaster General a 
statement of its routes and schedules. The Postmaster General may 
designate any schedule an air mail schedule and may order the carrier 
to establish additional schedules for this purpose. Changes of mail 
schedules may be made only upon notice to the Postmaster General, who 
may disapprove or alter, amend or modify them. In the event of a dis. 
pute between the carrier and the Postmaster General, the Board decides, 

A carrier holding a certificate authorizing the transportation of mail 
is obliged to carry mail when tendered it by the Postmaster General 
under rules and regulations of the Post Office Department. 

Section 406 relates to air mail rates. Such rates are fixed by the 
Board upon its own motion or upon petition of a carrier or the Post- 
master General. The Board is directed by Section 406(a) 


“to fix and determine * * * the fair and reasonable rates of compen- 
sation for the transportation of mail by aircraft, the facilities used 
and useful therefor and the services connected therewith (including 
the transportation of mail by an air carrier by other means than 
aircraft whenever such transportation is incidental to the trans- 
portation of mail by aircraft or is made necessary by conditions 
of emergency arising from aircraft operation) * * *.’’ 


Of interest is the rule of air mail rate making as set out in Section 
406(b), authorizing the Board to fix different rates for different carriers 
or classes of air carriers. It reads in part: 


“*In determining the rate in each case, the Authority [Board] shall 
take into consideration, among other factors, * * * the need of each 
such air carrier for compensation for the transportation of mail suf- 
ficient to insure the performance of such service, and, together with 
all other revenue of the air carrier, to enable such air carrier un- 
der honest, economical and efficient management, to maintain and 
continue the development of air transportation to the extent and 
of the character and quality required for the commerce of the 
United States, the Postal Service and the national defense.’’ 


Under this provision, which was the subject of discussion and an- 
alysis in an early ease. (Mid-Continent Airlines, Inc.-Mail Rates, 1 C. 
A. A. 45), the weaker carriers may be and some of them are paid 4 
higher rate for transporting mail than the strong carriers. The base 
rate prevailing on the domestic lines at present is $.0003 per pound-mile. 
Without air-mail revenue, some of the carriers even under present con- 
ditions could not continue in operation. 

There is another unusual provision of law governing air mail rates 
in the Experimental Air Mail Act of April 15, 1938, under which mail 
contracts such as that with All American Aviation, Inc. (which picks 
up and discharges mail and express in flight) may be entered into with- 
out regard to the rate-making rules prescribed in the Civil Aeronautics 
Act. The number of such contracts which the Postmaster General may 
award under this Act is limited to five. 
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CERTIFICATES OF PuBLIC CONVENIENCE AND NECESSITY 


The certificate provisions (including suspension and abandonment) 
are contained in Section 401. They follow closely the language of See- 
tions 206, 207 and 208 of Part II of the Interstate Commerce Act gov- 
erning motor carriers. The test is public convenience and necessity and 
fitness, willingness and ability. In one respect, which may be important, 
the certificate provisions of the two acts differ. The Motor Carrier Act 
(Sec. 207) sets up as the standard ‘‘the present or future public con- 
venience and necessity.’’ Section 401(d)(1) of the Civil Aeronautics 
Act provides that a certificate shall issue if the Board finds, among other 
things, ‘‘that such transportation is required by the public convenience 
and necessity.’’ 

As applied to carriers already in existence by virtue of the ‘‘grand- 
father’? clause (Sec. 401(e)), the fitness and ability test is easily satis- 
fed (Eastern A. L. St. Lowis-Nashville-Muscle Shoals Operation, 1 C. 
A. A. 792). <A higher standard of proof is required of an applicant 
which has never operated air service. A complete and detailed show- 
ing of financial ability, investment, estimated flying and ground costs, 
estimated revenue over a period of years and similar economic data, 
together with proof of adequate and competent personnel and facilities, 
is insisted upon. Such showing must be exact and specific (see Delta 
Air, et al. Service to Atlanta and Birmingham, 2 C. A. B. 447). 

In the main, the Board has applied much the same tests to the issue 
of public convenience and necessity as the Interstate Commerce Commis- 
sion. In an early decision (North West Air, Duluth-Twin Cities Opera- 
tion, 1 C. A. A. 573) appears an extensive discussion of the subject of 
public convenience and necessity, the several factors to be considered and 
the weight to be accorded them. One of the factors not present in 
similar cases affecting rail or highway carriers grows out of the cost 
to the Government of air navigation facilities and the excess mail pay 
under Section 406(b). The value of the proposed service to the public 
must outweigh this cost (see Mid-Cont. Air-Twin Cities-St. Louis Oper- 
ation, 2 C. A. B. 68). 

Nowhere in any of the provisions relating to certificates of public 
convenience and necessity is language to be found prohibiting or placing 
additional burdens upon surface carriers or any other class of applicants 
for certificates. The statutory date in the ‘‘grandfather’’ clause is 
May 14, 1938. A ‘‘certificate’’ is the type of authority issued to domes- 
tie and ‘‘overseas’’ carriers. The latter operate between the continental 
United States and its possessions or between possessions. An unusual 
and novel feature of the ‘‘grandfather’’ clause is a requirement that 
“notwithstanding any other provision of this Act’’ certificates to trans- 
port mail ‘‘and all other classes of traffic for which authorization is 
sought’’ shall be granted over nine designated routes in various parts 
of the country. 

Another provision without precedent and totally unrelated to the 
subject of public convenience and necessity, is Section 401(1) (1), which 
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requires all domestic certificate holders (except those in Alaska) to 
maintain rates of pay, maximum hours and working conditions of pilots 
and co-pilots not less favorable than those specified in National Labor 
Board decision No. 83 of May 10, 1934, in ‘‘The Matter of the Air Line 
Pilots’ Wage Dispute.’’ -Overseas and foreign carriers are required to 
observe only the minimum pay provisions of that decision. The Air 
Mail Act of 1934 likewise required compliance with decisions of the 
National Labor Board by air mail contractors. Under decision No. 83, 
pilots and co-pilots were restricted to 85 hours of flying per month. 
This limit was raised to 100 hours for the duration of the war by Aet 
of April 29, 1942. Rates of pay varied, dependent upon distance, speed, 
day or night flying and other factors. Base pay for pilots ranged from 
$1,600 to $3,000 a year, according to length of service, plus hourly rates 
for flying ranging from $4 to $7.50 an hour, with an additional mileage 
allowance for speeds exceeding 100 miles an hour. 

Of late, the Board, in considering certificate applications, seems to 
be according more weight than formerly to the monopoly factor, perhaps 
because the four strongest domestic lines enjoy approximately three- 
quarters of the total traffic. In a report filed late last month by Exam- 
iner Thomas L. Wrenn in the Boston-New York case (Docket Nos. 445, 
et al) where eight applicants were seeking authority to operate, a cer- 
tificate to Northeast Air Lines was recommended, although the examiner 
found that there was no evidence indicating the existing service of 
American Air Lines, one of the four strongest carriers, to be inadequate 
in any respect. 

That recommendation, which finds support in Subsection (d) of 
Section 2 (the Declaration of Policy) can be justified only on the as- 
sumption that competition, where a sufficient traffic potential exists, is 
per se in the public interest. It is quite likely that the high population 
factor in the involved territory and the strong financial position of 
American were considered by the examiner in reaching his conclusion 
(see National Air, et al, Daytona Beach-Jacksonville Operation, 1 C.A.A. 
612). 

Subsection 1(4) of Section 401 provides that compliance with title 
IT of the Railway Labor Act shall be a condition of all certificates. 

Subsection d(2) authorizes the issuance of temporary certificates. 

Certificates may be issued only to citizens’ of the United States, as 
defined in Section 1(13), which, in the case of corporations means those 
chartered by the United States or a state, territory or possession thereof, 
of which the president and two-thirds or more of the directors are 
citizens and in which at least 75% of the voting power is held by citizens. 
The definition of this term. in Section 9 of the Air Commerce Act of 
1926 required only 51% of the voting interest to be controlled by United 
States citizens. The question of proof under this provision is discussed 
in an early case, Pan Am. Airways Co. (Del.) Transatlantic Operations, 
1C.A.A. 118. Much difficulty may be encountered by applicants affiliat- 
ed with other corporations or where large blocks of stock are held in 
‘*street names.’’ 
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Although more than 400 applications are now pending before the 
Board, almost no certificates except under the ‘‘grandfather’’ clause and 
amendments to and extensions of existing authority have been issued. 
The only certificates authorizing passenger service issued to a carrier 
not possessing some ‘‘grandfather’’ rights I have discovered is that 
issued Essair, Ine. in December, 1943, for local and feeder service in the 
Southwest, and two temporary foreign certificates to American Export 
Airlines, Inc. The latter case is discussed further on. 


PERMITS 


Section 402 provides for the issuance of permits to foreign air car- 
riers. The test is the public interest. Foreign air transportation is 
defined in Section 1(21) as carriage by aircraft between a place in the 
United States and any place outside thereof. By Section 1(19) a 
foreign air carrier is one, not a citizen of the United States, who engages 
in foreign air transportation. 

By Section 801 no order of the Board relating to overseas or foreign 
operating authority, or operating authority between places in the same 
territory or possession, except ‘‘grandfather’’ authority, may become 
effective until approved by the President. In such cases the Board acts 
simply as the President’s adviser (Pan American Airways Co. v. Cwil 
Aeronautics Board, et al., 121 F. (2d) 810). 


UNIFICATION 


This subject is covered by Section 408. Subsections (a) and (b), 
with certain changes, were modeled upon the original Section 213 of the 
Motor Carrier Act of 1935 (Pan American Airways Co. v. Civil Aero- 
nautics Board, et al, supra), which was repealed in 1940 and superseded 
by amended Section 5, Part I of the Interstate Commerce Act. 

In two respects, the proviso relating to other forms of transportation 
in Section 408 of the Civil Aeronautics Act differs from the comparable 
proviso of Section 5 governing motor carrier unifications. The former 
contains a provision, the purpose of which is obscure. It reads ‘‘* * * 
such applicant [a carrier other than an air carrier] shall for the pur- 
poses of this section be considered an air carrier * * *.’’ Also the Civil 
Aeronauties Act requires a finding that the transaction ‘‘ will not restrain 
competition,’’ while the Interstate Commerce Act provides that such a 
transaction shall not ‘‘unduly restrain competition.’’ Because of this 
distinction, a somewhat higher degree of proof may be required under 
the Civil Aeronautics Act. 

Where only air carriers are involved, the Board in acquisition cases 
applies much the same principles as are applied in such cases by the 
Interstate Commerce Commission in motor carrier proceedings under 
Section 5 of Part I of the Interstate Commerce Act. The burden is upon 
the applicant to show that the public will be benefited by the proposed 
unification through better service or more economical operation. The 
question of monopoly also is given careful consideration (see Acquistiion 
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of Western Air Express by United A. L., 1 C.A.A. 739). A purchase 
price for the properties and rights of the vendor line which is clearly 
excessive will not be permitted (Acquisition of Marquette by TWA— 
Supplemental Opinion, 2 C.A.B. 409). 

It is Section 408(b) (containing a proviso almost identical with the 
comparable proviso in Section 213) which has been construed by the 
Civil Aeronautics Board and (to a degree) by one Federal court in 
such a way as to render it difficult for surface carriers, rail, highway 
and water, to get into the air. It should be borne in mind that Section 
401, governing the issuance of certificates of public convenience and 
necessity contains no limitation whatever with respect to surface ear- 
riers. 

Before briefly discussing the decisions involving attempted acquisi- 
tion of air carriers by surface carrier interests, it may be pertinent to 
eall attention to the divergency of view on this subject between the 
United States, as represented by the Civil Aeronautics Board, and other 
English speaking groups. 

The Civil Aeronautics Board view (based, of course, upon its under- 
standing of the intent of Congress) is expressed by its decisions and by 
public statements. That view (which is sharply at variance with the 
decisions of the Interstate Commerce Commission under the Motor Car- 
rier Act, and which amounts to administrative legislation) has been 
accurately summarized by Mr. Grover Loening, Technical Adviser on 
Aviation to the War Production Board, and a recognized aeronautical 
designer and inventer, who in one of a series of articles on the future of 
aviation appearing in the Atlantic Monthly (November, 1943) said: 


**Question number two: How about railroad, steamship, and 
bus companies? Should they participate? One side says yes. They 
are transportation companies; they are experienced in the handling 
of traffic. They used to have—in the case of the steamship com- 
panies—facilities and organizations and traffic personnel abroad of 
great value. The other side claims that we must not have trans- 
portation monopolies in any region. We must not allow a company 
whose first loyalty is to another field of transport to pre-empt the 
air transport field and to slow down the greatest possible develop- 
ment by those devoted solely to the air. The law has already taken 
sides here, to the extent that the present Civil Aeronautics Act 
requires very stringent justification for the entrance of the older 
forms of transportation into the new field of air. 

“‘Of course, if a railroad company or a steamship company or 
a bus company is losing faith in its present medium of transport, 
there is nothing to prevent it from transferring its entire capital, 
its entire personnel, and all of its experience, whole-heartedly into 
the new air field by making itself an all-out air company. Possibly 
this will be the answer to those in the older forms of transportation 
who have become consumed with this new air enthusiasm. It is on 
divided loyalty and on monopoly that this idea of integrated trans- 
port may founder.’’ 
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With the highest respect for Mr. Loening’s distinguished record in 
certain important phases of aviation, and conceding that his views are 
identical with those of the Board, I venture to suggest that, tested by 
the rules of statutory construction, there is nothing in the Civil Aero- 
nauties Act requiring greater or different justification on the part of a 
surface carrier than any other applicant, except that where the surface 
carrier elects to enter the field through acquisition of an existing carrier 
instead of applying for a certificate in the first instance it must supple- 
ment the usual proof of public convenience and necessity with the special 
proof required by the second proviso of Section 408(b). 

The British point of view was stated in the same series (January, 
1944) by Mr. Peter Masefield, Aviation Editor of the London Times and 
Adviser on Civil Aviation to Lord Beaverbrook, in the following lan- 


guage : 


‘‘The British shipping lines are taking a great interest in air 
transport. Contrary to the American point of view, few people in 
Britain see in this any attempt to strangle air commerce. Rather 
it is regarded as a chance for the ship owners to use surplus capital 
gained through insurance and so preserve company interests in 
spheres of transportation developed over years. So long as the 
shipping and railroad companies are not given powers to freeze out 
established independent airline companies which have borne the heat 
and burden of the day in pioneering, then their participation will 

_ be welcomed. Traffic-handling experience and booking agencies 
built up over years, when they are allied to existing airlines, can 
be of real value to air transport as a whole.’’ 


That this is the Empire view and not merely that of the English is 
indicated by the fact that the two dominant air lines in Canada are 
Trans-Canada Air, owned by the Canadian National Railways, and 
Canadian Pacific Air Lines, owned by Canadian Pacific Railway. For 
an excellent discussion of the situation in Canada, see address of C. H. 
Dickins, vice president and general manager, Canadian Pacific Air Lines, 
published in the Railway Age of December 18, 1943. 

Although I have no personal knowledge of the facts, I am told that 
in the early days of Transcontinental Air Transport Company (merged 
in 1930 with Western Air Express to form Transcontinental Western 
Air) the Pennsylvania Railroad by extending to it many of its facilities, 
aided greatly in its development. It is a known fact that the first 
transcontinental service, established in 1929 with 10-place Ford tri- 
motor planes, utilized rail service between New York and Columbus, 
Ohio, and between Waynoka, Oklahoma, and Clovis, New Mexico. North- 
east Air Lines, formerly controlled jointly by the Boston & Maine and 
Maine Central Railroads, and in which they still hold a minority interest, 
developed under railroad control into a strong and aggressive system, 
serving much of New England and extending into Canada as far as 
Moncton. In the recent report of Examiner Wrenn in the New York- 
Boston case previously mentioned, it was recommended that Northeast 
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be granted the certificate against seven other applicants, including TWA, 
Eastern and United, three of the four strongest and largest domestic 
air carriers. 

For several years Railway Express Agency has provided express 
service to the domestic air lines, and this business has grown tremendous. 
ly. 

It may be pertinent also, as an aid in ascertaining the intent of 
Congress in this connection, to direct attention to what appears to be a 
conflict between the declaration of national policy respecting trans. 
portation contained in Section 2 of the Civil Aeronautics Act, and the 
declaration of transportation policy placed in the Transportation Act 
of 1940 two years later. The former is confined to air transportation. 
The latter, after stating the several factors to be given weight in the 
administration of the Interstate Commerce Act, contains the following: 


“é 


— all to the end of developing, coordinating and preserving a 
national transportation system by water, highway, and rail, as well 
as by other means, adequate to meet the needs of the commerce of 
the United States, of the Postal Service, and of the national de- 
fense.’’ 


This language seems to be capable of a construction at variance with 
the apparent purpose, of the Civil Aeronautics Board to keep air trans- 
portation in a vacuum rather than to regard it as one of the several 
component parts of a national transportation system, which in proper 
cases may and should be coordinated under common control with one 
another when the public interest will be served. 


THE AMERICAN Export CASE 


The controversy which ultimately resulted in the adoption by the 
Board of a principle which makes it very difficult for surface carriers 
to enter aviation grew out of an attempt by American Export Airlines, 
Ine., in 1939, to challenge the monopoly theretofore enjoyed by Pan 
American Airways Company in overseas flying. American Export Air- 
lines, Inc. had been organized in 1937 as a subsidiary of American Ex- 
port Lines, Inc., a steamship company. The authority sought covered 
Transatlantic routes and the main application was for a certificate under 
Section 401. The unification provisions of Section 408 were not involved, 
except as hereinafter indicated. Pan American vigorously protested the 
application, but, on July 12, 1940, following hearings, the Board issued 
an order (American Export Air.,-Trans-Atlantic Service, 2 C.A.B. 16) 
granting temporary certificates over a portion of the routes applied for. 
Pan American’s petition for rehearing was denied. While the certificate 
application was pending, American Export Airlines filed also with the 
Board a provisional application under Section 408(b) for approval of 
control by American Export Lines, Inc., the steamship company, if such 
approval was required. The Board, with one member dissenting, dis- 
missed that application upon the ground that Section 408 (a) (5) 
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‘‘applies to cases involving the control of air carriers only where 
the acquisition of control of a corporate entity occurs at the time 
when that entity is already an air carrier.’’ (American Export 
Air.,-Trans-Atlantic Service, supra, p. 45.) 


It should be borne in mind that actual corporate control by the steam- 
ship company over American Export Airlines had been acquired in 
1937, prior to the passage of the Civil Aeronautics Act. Pan American 
took a statutory appeal to the Cireuit Court of Appeals for the Second 
Cireuit. It urged before the Court that the Board had erred in issuing 
the certificate on the ground that the proviso in Section 408(b) con- 
stituted a mandate requiring a showing, even in certificate cases, that 
the applicant surface carrier would be enabled to use air transportation 
to public advantage in its operations and that the transaction would 
not restrain competition. In support of this position, Pan American 
cited decisions of the Interstate Commerce Commission under the orig- 
inal proviso of Section 213 of the Motor Carrier Act. In its opinion 
(Pan American Airways Co. v. Ciwil Aeronautics Board, et al., supra), 
the Court analyzed those cases and concluded that they did not support 
Pan American’s position. The Court, however, said: 


‘“‘The foregoing would seem to indicate that the issuance of the 
certificates to Export was not dependent upon conformity with 
Section 408(b). though the ability of Export to meet the standards 
therein might be considered by the Board and by the President in 
connection with granting of certificates of public convenience and 
necessity.’ 


The Court, although it upheld the certificate order, then went on to find 
that the Board had been in error in dismissing the application under 
Section 408(b). Accordingly, it reversed the Board’s order dismissing 
the application under Section 408(b) and remanded that part of the 
proceeding to the Board, saying: 


‘If control of Export by American Export Lines, Inc. is not found 
to be warranted, the Board under Section 408(e) may require the 
parent company, after notice and hearing, ‘to take such action * * * 
as may be necessary * * * to prevent further violation’ of Section 
408(a). The action required might be to cease to hold controlling 
interest in Export by disposing of a portion of its stock.’’ 


It is difficult to follow the Court’s reasoning with respect to the 
application and scope of Section 408(b). One of the strange results of 
this decision, from which no appeal was taken, is that (assuming its 
charter permitted) American Export Lines, Inc., the parent steamship 
company, as a matter of logic, could have secured the certificate in its 
own name merely by proving its fitness and ability to conduct the service 
and public convenience and necessity, but that its subsidiary, organized 
for the sole purpose of operating as an air carrier, could engage in air 
transportation only by adducing the proof required by the proviso in 
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Section 408(b) in addition to proof of fitness and ability and public 
convenience and necessity. In similar cases before the Interstate Com- 
merce Commission where a motor carrier applicant under the unification 
provisions is controlled by a railroad or other form of transportation, 
the Commission simply regards the applicant as a railroad or water 
carrier and proceeds accordingly. While the Commission’s earlier de- 
cisions were not entirely harmonious, it has squarely held, as pointed 
out by the Court in the American Export case, and adhered to the 
principle that the additional burdens imposed upon carriers other than 
motor carriers by the original Section 213(a)(1) do not apply to cer. 
tificate applications. Many unrestricted certificates have been issued 
to railroad-owned motor carriers in contested cases. Some of them are 
cited by the Court in the American Export opinion. Later cases are 
Norfolk Southern Bus Corpn. Com. Car. Application, 33 M.C.C. 229; 
Pennsylvania Truck Lines, Inc., Ft. Wayne-Hamlet Ext., 33 M.C.C. 87; 
Burlington Transportation Co. Com. Car. Application, 33 M.C.C. 759; 
Burlington Transp. Co. Ext., 28 M.C.C. 783; Rock Island Motor Transit 
Co., Ext., 31 M.C.C. 643. 

In compliance with the Court’s mandate, the case again came before 
the Board (American Export Lines, Control-Amer. Export Air., 3 
C.A.B. 631), which on July 30, 1942, entered an order denying approval 
of the acquisition of American Export Airlines, Ine. by American Ex- 
port Lines, Inc., and ordered the latter to divest itself of its ownership 
of the former. In a long opinion the Board, despite the fact that the 
Court had overruled Pan American’s contention that the restrictions of 
Section 408(b) were applicable to certificate applications, declared that 
it would not issue certificates under Section 401 to surface carriers 
“*unless the evidence indicates that the provisions of Section 408(b) are 
met.’’ (p. 637) While those statements were dicta, the Board has in- 
dicated its intention of adhering to that rule and some of its members 
and officers have taken frequent occasion publicly to express that inten- 
tion. 

Writing in 31 Georgetown Law Journal, 355 (May, 1943). on 
‘‘Some Phases of Air Transport Regulation,’’ Mr. George C. Neal, 
General Counsel of the Board, said ‘‘the American Export case may 
lead to the exclusion, with a few exceptions, of surface carriers from the 
air transport field.’’ And see In the Matter of the Applications of 
Bos'on and Maine Railroad and Maine Central Railroad Company. Doe- 
kets Nos. 556, et al., August 23, 1943, not yet reported. 

The only other certificate applications by surface carriers on their 
affiliates which I find are Boston & Maine Airways, Boston-Moncton 
Operation, 2 C.A.B. 317, and Braniff Airways, Kansas City-New Orleans 
Service, 2 C.A.B. 727. In the former case, involving the extension of a 
railroad-owned air line, no such restriction was applied and the report 
is silent on the subject. In the latter case, in which the Kansas City 
Southern Transport Company, railroad-owned, was one of the appli- 
cants, the Board’s denial was based upon a finding that Kansas City 
Southern had failed to prove public convenience and necessity over the 
route described in its application. 
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As will be indicated in the discussion of pending legislation, the 
question of the right of surface carriers to engage in air transportation 
has provoked serious controversy in this session of Congress. 


PROCEDURE AND JUDICIAL REVIEW 


The procedural requirements are covered by Title 10 of the Act, 
supplemented by rules of practice governing suspension and revocation 
proceedings, effective October 1, 1942 (Part 97 of the Civil Air Regula- 
tions), rules of practice, effective, as revised, March 19, 1943 (Part 285, 
Economie Regulations), and those sections of the economic regulations 
covering certificates of public convenience and necessity (Part 238) and 
permits for foreign air carriers (Part 241). Application requirements 
are relatively simple and the rules are clear and concise. 

With one or two exceptions, all Civil Aeronautics Board hearings 
have been held in Washington. It is the Board’s practice to consolidate 
for hearing numerous cases involving the same territory, even though 
the routes are not identical and even though, in many instances, the 
territory covered by the hearing includes only portions of the routes 
applied for. The formal hearing is preceded by a pre-hearing confer- 
ence at which the parties and protestants are represented. The main 
purpose of the pre-hearing conference is to clarify the issues and stipu- 
late as many of the facts as possible. This practice has much to com- 
mend it. At all hearings the Board is represented by public counsel, 
expert in aeronautical law, who cross-examines witnesses and frequently 
participates in brief and in oral argument. Hearings usually are con- 
ducted by one examiner, who files his report with the Board. Exceptions 
to the examiner’s report may be filed by aggrieved parties. Decisions 
are those of the Board, which has the customary power of regulatory 
bodies to issue subpoenas and authorize depositions. Continuances are 
granted only for valid reasons. Hearings are conducted efficiently and 
with dispatch. Rules of evidence and procedure which do not go to the 
merits are frequently disregarded under authority of Section 1001 which 
requires the Authority [Board] ‘‘to conduct its proceedings in such 
manner as will be conducive to the proper dispatch of business and to 
the ends of justice.’’ Section 1004(a) contains a requirement that oral 
argument be granted on request in all cases heard by an examiner or 
single member of the Board. 

Section 1006 provides for judicial review of any order ‘‘affirmative 
or negative’’ by the Circuit Court of Appeals for the circuit wherein 
petitioner resides or has his principal place of business, or the United 
States Court of Appeals for the District of Columbia, upon petition filed 
within 60 days after the entry of such order by any person disclosing 
a substantial interest therein. After the expiration of 60 days, such 
petition may be filed only by leave of Court upon a showing of reason- 
able grounds for failure to file earlier. Section 1006(e) provides that 


‘*The findings of facts by the Authority [Board], if supported by 
substantial evidence, shall be conclusive. No objection to an order 
of the Authority [Board]. shall be considered by the Court unless 
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such objection shall have been urged before the Authority [Board], 
or if it was not so urged, unless there were reasonable grounds for 
failure to do so.”’ 


Review by the Supreme Court of the United States of judgments or 
decrees affirming, modifying or setting aside Board orders is provided 
by Section 1006(f), in accordance with Sections 239 and 240 of the 
Judicial Code. 


OTHER Provisions of THE Crvm AERONAUTICS ACT 


The Board possesses certain powers not ordinarily held by regula. 
tory bodies. By authority of Title 11 it has some degree of control over 
structures in the vicinity of civil airways. By Title 5 it may grant, sus- 
pend and revoke aircraft registration certificates and establish regula- 
tions for registration and identification of aircraft engines, propellers 
and appliances. By the same title the Board is required to establish 
and maintain a system of recording aircraft titles and the transfer 
thereof. 

Criminal penalties are provided in Title 9 for violation of the Act 
and for various offenses in connection with air navigation. Civil penal- 
ties also are prescribed for violation of safety rules and postal offenses. 

Title 4, in addition to the certificate and unification provisions, 
covers interlocking relationships, pooling and kindred arrangements, ac- 
counting, records and reports. Carriers and their officers and directors 
are required by Sections 407(b) and (c) to file periodically with the 
Board lists of stockholders holding more than five per cent. of the car- 
rier’s stock, and to report the stock held by or for the carrier itself, 
while officers and directors must report their holdings in air carriers, 
other common carriers, aviation enterprises or certain holding companies. 
Section 409(b) forbids an officer or director to accept compensation in 
connection with the sale or other disposition of securities of the carrier. 
The Act sets up no restraints upon the issuance of securities, except that 
under Section 410, loans from the government are subject to Board 
approval. 

The discussion following relates to important current developments 
in the field of commercial aviation and to pending Federal legislation 
on the subject. 


Loca, FEEDER AND Pickup Air SERVICES INVESTIGATION 


Early in 1943 the Board announced an investigation of local, feeder 
and pickup air service throughout the United States, the chief objective 
being to determine to what extent, if at all, need existed for an extension 
of operations providing local or feeder air service to communities not 
enjoying such service, and the need for so-called pickup operations, as 
related to express and mail. The scope of this inquiry, as defined in the 
Board’s order and the explanatory notices issued by the two trial ex- 
aminers, Messrs. Albert F. Beitel and Thomas J. Madden, was very 
broad. Evidence and views bearing generally upon the subject matter 
were invited from air lines and applicants, airplane manufacturers. 
chambers of commerce, federal and state public officials, and others. 
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Power to initiate and conduct such investigations is granted the Board by 
Section 1002(b). Hearings began on September 28th and extended until 
the latter part of October. More than 1,700 pages of testimony and 
several hundred pages of exhibits were received. 

The issue of the place of surface carriers in connection with local 
and feeder service was injected and a considerable amount of evidence 
on that subject was introduced. The most active surface carrier appear- 
ing was The Greyhound Corporation, which had on file an application 
covering 78 routes extending throughout a large part of the United 
States. That application, which is still pending, seeks authority to 
operate helicopter service in the territory served by Greyhound bus oper- 
ations and in coordination with such operations. Among the witnesses 
appearing in its behalf were Mr. Igor Sikorsky, who has been instru- 
mental in the development of this type of aircraft, and a representative 
of a public opinion research organization who testified to a survey in 
which approximately 10,000 persons were interviewed on the subject of 
their travel habits and preferences. 

Ten western railroads and their affiliated highway carriers also ap- 
peared. They introduced into the record the testimony of Doctor 
Thurman W. Van Metre, Professor of Transportation of Columbia Uni- 
versity, whose thesis was the desirability from the public interest stand- 
point of air operation by railroads and other surface carriers. 

* No report has yet been made public. 


INTERNATIONAL FLYING 


While not strictly within the subject of regulation, the question of 
international flying is today of great importance to the United States 
and the world. It has legal, economic and diplomatic aspects and is 
highly controversial. 

The United States and 25 other nations were signatory to the Paris 
Convention of 1919, which adopted the principle that each nation has 
complete and exclusive sovereignty over its air space. In 1938 this 
principle was embodied in the statutory law by an amendment to the 
Air Commerce Act of 1926, contained in Section 1107(i)(3) of the 
Civil Aeronautics Act. In 1928 the United States signed the Pan 
American Convention on Commercial Aviation, which sought to achieve 
uniformity in regulations governing aerial navigation. The United 
States was likewise a party to the Warsaw Convention of 1929, which 
formulated rules covering tickets, baggage, waybills, carriers’ liability 
oe other related subjects in connection with international commercial 

ying. 

No discussion of air transport at this time would be complete with- 
out reference to the sharp controversy which has lately arisen in con- 
nection with post-war international flying. The major issue is to whom 
shall authority to engage in flying between the United States and foreign 
countries be granted? Shall Pan American Airways continue to be the 
sole American agency (except for the Transatlantic operations of Ameri- 
can Export, which may or may not be permanent) engaged in interna- 





* Since this paper was prepared, the Examiners on February 9th, filed their report 
and recommendations with the Board. 
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tional flying? If not, shall such authority be granted to a newly organ- 
ized carrier in which Pan American and other American flag lines shall 
hold an interest, or shall certificates be issued to any qualified American 
applicant, including the domestic certificate holders, upon proof of pub- 
lic convenience and necessity of the same quantum and character as is 
recognized by the Board as warranting the granting of domestic certifi. 
cates? A related question is: Shall the American international carriers 
be authorized to fly inland in this country or shall they continue to be 
restricted to coastal ports? 

The proposal that there shall be only one international air carrier 
under the American flag is advocated by Mr. Juan Trippe, president of 
Pan American, with the support of Mr. W. A. Patterson, president of 
United Air Lines, Inc. The sixteen domestic carriers other than United 
strongly favor open competition and this position is supported by most 
publicists who have thus far discussed the subject. 

Mr. Loening has summarized the several proposals and indicated 
his own view that regulated competition is the sound course. He says: 













‘‘There are three distinct schools of thought on how we shall 
handle our international airlines after the war. The first has had 
great prominence. Very plausibly it argues for the natural develop- 
ment and enlargement of Pan American Airways’ world-wide air 
transport monopoly under the American flag. 

‘*The second is a proposal by United Air Lines and Pan Ameri- 
can for the formation of a national company which will be the chosen 
instrument of the American public. No other group of managers 
or developers would be allowed to enter this field. By having the 
air companies of the United States participate in a stock ownership, 
it is suggested that this company would represent all the American 
airlines. But could a divergent group of engineering interests, all 
with a right to a say-so, agree on technical details, on choice of 
equipment, manner of operating routes, choice of personnel, and 
other matters, under such a setup? One can think of many possi- 
bilities of chaos in this proposal. 

‘*The third possibility is regulated competition—that is, several 
companies keenly competing with each other on any routes on which 
the business is of sufficient volume. Here a governmental Depart 
ment of the Air must have final authority charged with fostering 
the soundest development of aviation for the benefit of taxpayers, 
and with issuing certificates for airlines, so that the competition 
would be preserved and be profitable. 

‘‘Intelligently regulated competition is advocated as a policy 
by sixteen of the major airlines of the United States (in fact, all 
the domestic ones except United Air Lines). It is also advocated 
by the Aeronautical Chamber of Commerce, by the aircraft manu- 
facturers, and by many impartial observers. 

‘*There is a fourth proposal, hardly worthy of mention: to have 


wide-open, unregulated competition. This could only result in 
ruination.”’ 
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On the other hand, the advantages of a single American inter- 
national air transport agency after the close of the war are forcefully 
argued by Mr. Arthur E. Traxler, in the December, 1943, bulletin 
issued by the Carnegie Endowment for International Peace. Mr. Traxler 
believes that competition for international air routes, even under regula- 
tion, will threaten the maintenance of world order and peace because : 

1. Rivalry between American air carriers for foreign franchises 
will lead to competitive bargaining between the individual carriers and 
foreign governments in which our government can take no part. 

2. If several American carriers are in the foreign field, it will be 
more difficult for our government to grant flying rights to foreign car- 
riers on a reciprocal basis, since so many interests would be involved. 

3. For the same reasons, joint arrangements for ground facilities, 
coordinated schedules, joint rates, and so forth, would be rendered more 
difficult. 

4. American world prestige would be enhanced by a single Ameri- 
can air carrier, which, because of its size and resources, could pool all its 
equipment for use where and when most needed, could maintain a com- 
petent research organization and through excellence of service, keep 
American aviation in a leading position. 

The struggle over international flying is now acute and will become 
more so. No one can foresee what the result will be. 

Likewise the question of whether trans-oceanic carriers shall be per- 
mitted to serve inland points in the United States is unsettled. In behalf 
of those who advocate such a course, it is pointed out that the Great 
Circle air distance between Chicago (for example) and some foreign 
centers of population is as short as the distance between coastal ports 
(New York or San Francisco, for example) and such foreign centers. 


PENDING FEDERAL LEGISLATION 


_Early in the first session of the 78th Congress, a bill, H.R. 1012, 
designed to effect extensive amendments to the Civil Aeronautics Act, 
was introduced by Representative Lea. It was referred to the Committee 
on Interstate and Foreign Commerce, which on February 13, 1943, re- 
ported it out with a recommendation that it pass. Some of the major 
objectives of that bill, as stated by the Committee in its report (Report 
124, 78th Cong., Ist sess.) were to strengthen the act, continue the 
national policy of encouraging and developing civil aviation, impose 
upon the Postmaster Genera] and the Civil Aeronautics Board the duty 
of investigating the feasibility of carrying all classes of mail by air 
where delivery would thereby be expedited, the removal of hazards to 
alr navigation in the vicinity of airports, the providing of a broad 
program of aviation training and education, the inclusion of contract 
carriers by air within the Act, the strengthening and expanding of the 
weather bureau service, an investigation of aviation insurance and clari- 
fication of Section 401(1)(4) of the Civil Aeronautics Act extending 
Title II of the Railway Labor Act to cover air carriers and their em- 
Ployes. This bill did not reach the floor of the House, but on October 
11, 1943, two substitute bills (H.R. 3420, introduced by Representative 
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Lea, and H.R. 3421, introduced by Representative Bulwinkle) wer 
introduced and referred to the same Committee. 

H.R. 3420 omitted reference to unification, that subject being coy. 
ered by H.R. 3421, which rewrote the surface carrier proviso of Section 
408(b) with the apparent intent of continuing the discrimination against 
them. Nothing else is included in H.R. 3421. H.R. 3420 contained 
many of the provisions of the earlier Lea bill, H.R. 1012, together with 
numerous additional provisions, one of which created a Civil Aeronautics 
Commission to succeed the Civil Aeronautics Board, but with completely 
independent agency status. It provided also for the independent exer. 
cise by the Administrator of Civil Aeronautics of the functions vested 
in him, with certain exceptions, and created the office of Director of Air 
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Safety, to be named by the President. It contained new provisions ap. § the Cc 

parently designed to limit taxation of aviation by the states and redefined § of rem 

federal] jurisdiction in such a way as to make the federal authority vir. § have t 

tually exclusive. Federal funds were authorized for the acquisition and § it sho 

operation of airports and air navigation facilities, such expenditures to § at wh 

be made upon certification of the Administrator, with the approval of L 

the Civil Aeronautics Commission. A system of airport zoning was in- 0 

cluded, the objective being to give the Administrator power to control § officia 

height and location of structures in the vicinity of airports. appro 

This bill was reported out by the Committee on Interstate and § and e 

Foreign Commerce on October 20 without hearings, but the Committee 9 positi 

was divided, as a result of which a majority report and a minority report § in the 

were filed (Report 784, 78th Cong., 1st sess.). The majority report 9 ing it 

stated that the bill had the support of the Nationa] Aeronautics Associa. § dent: 

tion, the air transport industry, the aircraft manufacturers, air line § indus 

labor, the training schools, the leading association of private flyers, § of th 

aviation publicists, and others. The minority report, signed by nine depe) 

members of the Committee, strongly opposed the views of the majority § road 
upon the grounds that the bill destroyed state rights, that it would bring anotl 


about confusion by the creation in war time of a new independent federal 
commission, that it promoted a monopoly for a few large air lines, that 
it would make possible excessive subsidies resulting in an almost un- 
bearable tax burden, and that it would not protect returning war veter- 
ans. In their discussion of monopoly, the minority advocated legislation 
which, among other things, would free surface carriers of the restrictions 
which the Civil Aeronautics Act, as construed by the Civil Aeronautic 
Board, imposed. The minority urged the passage of a bill introduced 
the preceding day by Representative Reece (H.R. 3491). 


None of the bills just mentioned has yet reached the floor of the can 
House, nor have any hearings been held by the Committee on Inter- tatic 
state and Foreign Commerce. H.R. 3420 is now in the Rules Committee, of t 
which has held several hearings upon the question of bringing it to the exte 
floor but which has not yet granted such a rule. Widespread opposition ord! 
to its passage has come from many quarters. Despite the statement to upo 
the contrary in the majority report, important elements of the aviation sou 
industry now appear to be actively against it. These include the will 
National Aeronautics Association, which is reported to have adopted @ pro 


formal resolution to that effect, and many other organizations and 
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individuals connected with aviation. Its chief support comes from the 
Air Transport Association, composed of commercial air carriers. Surface 
carriers generally oppose the bill, although not without exceptions. 
Much opposition likewise has been voiced by state aviation and regulatory 
oficials who object to the extension of federal power over intrastate 
commerce and to the provisions relating to taxation. They express a 
belief that the Federal government is seeking to deprive the states of all 
regulatory power. It is of interest that under the present law, the 
Attorney General on June 12, 1941, advised the Secretary of Com- 
merce that intrastate operation on civil airways affecting safety of inter- 
state operation is subject to the Civil Aeronautics Act, and see Rosenham 
y. United States, 131 Fed. (2d) 932. Since the bill was reported out, 
the Congressional Record has contained many speeches and extensions 
of remarks on both sides, and many newspaper and magazine editorials 
have been published. Opponents of the bill express the conviction that 
itshould not have been reported out by the Committee without hearing 
at which all interests would be permitted to voice their views. 

In the meantime no action has been taken on H.R. 3421 or H.R. 3491. 

On the surface carrier issue, Admiral Land and other government 
officials interested in the Merchant Marine have expressed vigorous dis- 
approval of the attempted exclusion of surface carriers from the air. 
and even responsible representatives of aviation have concurred in this 
position (see particularly the editorial written by the editor appearing 
in the January 1, 1944, issue of Aero Digest). In an interview appear- 
ing in American Aviation Daily of January 26th, Mr. Jack Frey, presi- 
dent of TWA, expressed the view that while the progress of the aviation 
industry would be retarded if the entire industry came under the control 
of the railroads, such result was unlikely. ‘‘A strongly financed, in- 
dependent airline would probably find it easier to compete with a rail- 
road running an airline,’’ the Daily reports him as saying, ‘‘than with 
another independent airline.”’ 

On the other hand, the American Trucking Associations, composed 
wholly of highway operators, has gone on record against the operation of 
air service by the surface carriers, although a number of truck operators 
have filed applications with the Civil Aeronautics Board. 

Obviously no one can predict what, if anything, will be done toward 
amending the Civil Aeronautics Law at this session of Congress. 

Whatever disposition is made of the numerous difficult economic 
and legal questions which have arisen in connection with air transport— 
and others equally difficult are likely to arise in the future—two things 
can be regarded as reasonably certain: First, commercial air transpor- 
tation, because of its speed, has established itself as a permanent part 
of the national and international transportation system, and, second, the 
extent to which the several agencies of transport may lawfully be co- 
ordinated with one another and the limitations, if any, to be imposed 
upon international flight will ultimately be resolved in accordance with 
sound economic principles. Those who bear the cost of transportation 
will see to it that, regardless of artificial formulae, that system which 
provides the best transportation at the lowest cost shall prevail. 











Senator Truman on Wartime and Postwar 
Transportation* 


Mr. Chairman, and members of the Traffic Club of Baltimore, | 
appreciate the opportunity of speaking to you on the subject of trans. 
portation. I have long been interested in this subject. As many of you 
know, I have been a member of the Interstate Commerce Committee 
of the United States Senate since 1935. In a sense, therefore, I feel that 
T am one of you because, like you, an important part of my interests and 
responsibilities as a Senator—are concerned with transportation. 

Associations such as yours perform a very real and useful service, 
not only in establishing and maintaining contacts among users and oper- 
ators of transportation systems which facilitate the handling of day-to- 
day operations, but also in furnishing a medium for the interchange 
of ideas and information, thus improving knowledge and leading to the 
rendering of better service. 

In my remarks to you tonight, I would like to address myself to two 
general subjects. First, transportation under wartime conditions; and, 
second, plans for transportation in the postwar period. I shall make no 
attempt to cover either of these subjects, but will make only a few 
observations and comments which will serve to indicate my own personal 
views and philosophy. 

As you know, the Special Committee Investigating the National 
Defense Program, of which I am Chairman, has devoted considerable 
attention to the study of transportation and filed a report on this subject 
about the middle of December. In this study, of course, the Committee 
was not concerned with fundamental changes in the structure of our 
transportation systems, but only in assuring that our railroads, busses, 
trucks, barges, pipelines and airlines would be adequate to meet the 
heavy demand placed upon them by war production and other war 
needs. 

The Committee found that the essential soundness and vigor of our 
transportation systems and the whole-hearted cooperation of shippers, 
operators and employees had permitted the performance of an almost 
miraculous job of handling an unforeseen transportation burden and the 
overcoming of serious obstacles which had not been anticipated. Still, 
the Committee was convinced that prompt action should be taken by the 
appropriate agencies to permit replenishment of equipment and relieve 
the strain so that the war effort would not be hampered or delayed by a 
breakdown or diminution in transportation service. i, 

We believed that concentrating our attention upon military activi- 
ties and bending our efforts to the production of military supplies had 
resulted in neglecting adequate maintenance of transport facilities and 
feared that such neglect might prove costly to the success of the entire 
war program. 

I am glad to be able to report to you that the situation today is much 
more encouraging than it was six months’ ago. During the progress of 





* Address of Senator Harry S. Truman to the Traffic Club of Baltimore, Mary- 
land, February 1, 1944. 
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the Committee’s investigation, many steps were taken by the Government 
agencies concerned which should go a long way towards solving the 
problem. Beyond those steps already announced, the Committee was 
assured that additional corrective measures would be taken. 

The Committee’s activities in the field of transportation did not 
cease upon the filing of the report. I, personally, the other members 
of the Committee and the staff, are continuing to follow the progress 
that is being made. The importance of continual watchfulness against 
any influence that might impair the usefulness of our transportation 
systems cannot be overemphasized. 

If there is one single thing which has impressed me more than any 
other about the history of transportation in World War II, it is the fact 
that the marvelous record of achievement of an important and difficult 
taskk on a nation-wide scale was accomplished through community 
diligence, initiative and sacrifice in the American way. 

The Special Committee Investigating the War Program has directed 
its attention to a great variety of undertakings and subjects. In many, 
the Committee has exposed serious mistakes in judgment, miscalculations, 
poor logic, improvidence, waste of taxpayers funds and an emphasis on 
self-interest to the derogation of the public good. In instances where the 
Committee has had clear evidence that such factors were interfering with 
the defense program, it has not hesitated to issue public condemnation. 
As long as I am able to exert any influence, the Committee will not 
hesitate to condemn action, or inaction, clearly inconsistent with the 
most vigorous prosecution of the war of which this country is capable. 
There is, and must be, no room for considerations of political effect or 
personal consequences, either to those whom we may have to condemn, or 
to ourselves. 

It is. therefore, refreshing to one who has been forced to witness 
so many mistakes, and the results thereof, to find a war activity where 
it can be said to those directly involved: ‘‘This job has been well done.’’ 
Moreover I do not think it is pure coincidence that this showing of ex- 
cellent performance has been accomplished largely through the efforts 
of the men and women who make their livelihoods in performing prosaic, 
but necessary day-to-day tasks that go to make up the operation of our 
transportation systems. The longer hours, the harder work, the stretch- 
ing to make ends meet, the speeding up of traffic, the concessions, the co- 
operation, the adjustment to difficult conditions with patience and the 
willingness to forego peacetime standards of service—these things do not 
make headlines but they have been the factors through which the record 
has been compiled. 

Now, as to postwar transportation, I realize that anyone, especially 
a Senator, who makes a categorical statement on this subject at this time, 
far in advance of the occasion when actual decisions will be made, is 
sticking his neck out. Yet, I am one who believes that planning should 
be done now, before the arrival of the crisis which will confront us im- 
mediately upon the cessation of hostilities. I think that planning should 
be done through public and private discussion and debate of all possible 
alternative proposals. I think this discussion should be candid but 
should be entered into with an open mind, with a readiness to be 
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persuaded and to modify positions taken, as errors may be exposed or 
alternative views may be shown to be wiser. 

It is in this light, therefore, that I advance my own individual 
thoughts about the future of transportation in America. I sincerely 
hope that they will be of sufficient interest to you, whose livelihoods de- 
pend in one form or another upon transportation, to provoke comment, 
I have a profound conviction that a Senator, or any other legislator, 
can do his job better by being receptive to the views and arguments of 
his constituents generally and particularly the representations of those 
individuals who have a direct concern with the legislation, or lack of it, 
upon which your legislative representatives are required to make de- 
cisions. 

A great variety of proposals for modifying the structure of our 
transportation systems in the postwar period have been, and will be 
made. There are those who advocate complete nationalization of all 
forms of transportation, and there are others who propose integration 
under private control. Then, there are others who advocate continuance 
under the present system with minor adjustments and modifications, 
most of which have to do with greater or less regulation by the Govern- 
ment. 

I do not propose to discuss these plans, or any one of them, in 
detail, but will content myself with stating what I conceive to be the 
basic principles of a sound American program in this field. I might say 
these principles are so broad that they are equally applicable to all other 
realms of industrial activity. 

Merely for the purpose of stating these principles realistically, 
rather than in a vacuum, I will apply them to one specific plan for the 
postwar transportation structure which has been advanced. That plan 
is the so-called integration of modes of transport as proposed by the 
Transportation Association of America. This plan has been widely 
publicized by a well organized group which recommends: 


‘*The organization, over a reasonable period of time, of a limited 
number of competitive transportstion systems,* each authorized to 
develop and furnish all types of facilities and services (or com- 
binations thereof) which are most adaptable for the efficient, eco- 
nomical and orderly transportation of persons and property.”’ 


This recommendation is based upon the following conclusions arrived 
at by the Transportation Association of America. 


‘*COMMON-CARRIER TRANSPORTATION is a public service and its 
vice and its essential facilities cannot be discontinued at will. They 
must be maintained either under private ownership with public 
regulation,—or under government ownership. When private own- 
ership continues to be unprofitable for too long a period, govern- 
ment ownership is inevitable. 

‘*The benefits flowing from the government’s development of 
the waterways, highways and airways should be made available on 
impartial terms to the entire common-carrier industry, as well as to 
private transportation. 
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‘*Fair and equitable regulation of the common-carrier trans- 
portation industry, as it is now physically and financially consti- 
tuted, is not possible under the present policy of enforcing the prin- 
ciple of competition between modes of transport.’’ 


The recommendation and the conclusions, at first consideration, 
strike one as being extremely plausible. Yet, the implication and phil- 
osophy of this proposal are in irreconcilable variance with my own views 
of our American society. 

When we speak of integration, I think we should be clear about 
exactly what that means. Integration of operation or co-ordination be- 
tween various modes of transport, through such relatively undeveloped 
methods as standardized and unit packaging and mechanical trans- 
shipment, is one thing, but integration of ownership is another. Be- 
cause improved integration and co-ordination of modes of transport 
will result in improved service and reduced cost to the shipper and is, 
therefore, desirable, it does not follow that such integration can be 
achieved only through integrated ownership. Our entire history runs 
contrary to such a proposition. 

Standardization and cooperative action in operation would obviously 
be easier of achievement if it could be ordered by a dictator of a trans- 
portation empire rather than through the agreement and cooperation 
of a multitude of independent enterprises. Yet, what assurance have 
we that the dictator of our industrial empire would ever issue such an 
order? Our industrial history teaches us rather that once an industrial 
empire has been created there is a strong tendency for its management 
to seek to maintain the status quo by fair means or foul rather than: to 
embark upon new, untried and speculative undertakings, which, after 
all, is the only sure means through which progress can be made. 

There are over 750 separate operating railroad corporations in the 
United States. There has long been cooperative action between them 
in the inter-change of equipment and in through-rates and through- 
service. Cooperative action is, therefore, proved to be workable with- 
out integrated ownership. Such coordination can be extended and 
improved as to the railroads and it can likewise be extended so as to 
include coordination between various modes of transport. It is true 
that in the establishment of joint rates there are many problems which 
are both important and difficult—but they are not insoluble. Estab- 
lishment of such joint rates and regulations for operating under fuller 
coordination between the modes of transport must be worked out co- 
operatively but with the central control and plan of a Government 
agency such as the Interstate Commerce Commission. The reason 
there must be centralized control by a public agency is that unlimited 
competition in the establishment of joint service between modes of trans- 
port might result in actually defeating the purpose of achieving better 
service at lower cost through competition because of the establishment 
of duplicating and unnecessary facilities, beyond the point where the 
volume of business could support them. 
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As I see it, the mechanical means through which progress in trans. 
portation will be made, aside from general modernization in equipment 
and improvement in administrative organization and techniques, center 
around devices peculiarly adaptable to the coordinated service I have 
said was desirable. Among these devices are unit packaging, standard- 
ization of packaging and handling procedures, the wide-spread use of 
mechanical materials handling equipment such as fork lift trucks, trae- 
tors, trailers and cranes, mechanical means of transshipment between 
highway, rail and water-borne equipment, such as demountable truck 
bodies and ferrying operations—and many other means, some of which 
have not yet even been conceived. The problems involved are not 
alone mechanical nor financial but include the relationships between the 
many and varied elements of the transportation machine and the fun- 
damental structure of our system and are, therefore, to a large degree, 
governmental. It seems to me that, difficult as these problems are of 
solution, they present an intriguing challenge to anyone whose heart 
is in the transportation business. The goal of a strengthened and 
more plentiful national existence that will inevitably result from an 
improved transportation service should spur us on. 

We want integration of operation, but we certainly do not want that 
type of integration of ownership which we have witnessed in the past 
of which the Van Sweringen railroad empire was an outstanding ex- 
ample. To add trucks, busses, barges and airlines to such an integrated 
system would only multiply abuses and increase the damage to the publie 
welfare. 

Another word used in the recommendation of the Transportation 
Association of America ought to be clarified. That work is—‘‘Limited.”’ 

The question is—How limited should the number of these so-called 
“‘ecompetitive’’ transportation systems be? 

If we limit the number to one, we have a glorified cartel beyond the 
wildest dreams of the most rabid advocates of monopoly in history. It 
probably would be only a temporary transition to complete nationaliza- 
tion. If we limit the number to say four national systems or one system 
for each railroad territory, or two, or three for each territory—we still 
have cartel-monopolies only differing in size. 

Even if we limit the number to the present number of Class I rail- 
roads—(137)—=still, we would be freezing a status quo and departing 
from a fundamental American freedom—the freedom of opportunity. 
This does not mean that there should be no limit upon engaging in the 
business of furnishing a public transportation service. We went through 
that period of development where the lack of limits and the abundant 
enterprise of our forefathers created more facilities than the volume of 
business required and we actually got poorer service. We solved this 
problem by regulation and the device of issuing franchises on the basis 
of public convenience and necessity. , 

I certainly do not advocate doing away with this kind of limitation. 
But this is neither a numerical, nor a static limitation, but, in theory, 
at least, is sufficiently flexible so as to assure competition and freedom of 
opportunity but to prevent the chaos, confusion, determination of quality 









—_ 


of ser 
up of 
I 
limits 
more 
gated 
witho 
the hi 
sary | 
porta 
to ge 
publi 
rende 
rathe 
prope 
of re 
level 
laws 
plau: 
of th 
and 
ill-co 


livin 
in a 
hum 
wisd 
sed | 
it 0 
prot 


port 
men 
tran 
org: 
imp 
vier 
pre 
tior 
the 

but 


abl 
sou 
of | 


FEBRUARY, 1944 407 





of service and even financial losses that attend uncontrolled springing 
up of enterprises offering a public transportation service. 

I think there is a very serious question as to whether or not such 
limits have not already become too rigid and whether we do not need 
more transportation enterprises, rather than less. Congress has dele- 
gated a very sweeping power to the Interstate Commerce Commission 
without a detailed definition of standards. I simply suggest that possibly 
the Interstate Commerce Commission may have gone farther than neces- 
sary in discouraging the entry of new blood into the body of our trans- 
portation system. I can say, however, that we must not permit anyone 
to get the idea that a franchise is simply an annuity donated by the 
public, permitting a life of ease and indolence regardless of the service 
rendered the public. A certificate of convenience and necessity is 
rather a privilege to perform a public service for gain—a two way 
proposition. When the desire to serve the public ceases—the privilege 
of receiving the reward should likewise cease. 

I am one of those who believe that man’s progress towards a higher 
level of civilization depends upon man’s ability to learn and utilize the 
laws of nature. I have little patience with those who concoct fancy and 
plausible schemes out of thin air, ignoring the lessons and experiences 
of the past, and who, because they are convinced that existing methods 
and systems are imperfect, conclude that any change, no matter how 
ill-conceived or ill-founded, would be an improvement. 

I hold that one of the fundamental laws of nature is that every 
living creature is endowed with the will to exist, and that this impulse, 
in an endless variety of manifestations, is the motive power for all 
human activity. If this be true, it seems to be clear that the course of 
wisdom is to conduct ourselves in such fashion that that power is harnes- 
sed and utilized to the greatest advantage of all. For, efforts to stifle 
it or legislate it out of existence will prove futile in any event and 
probably only serve to cause distortion and suffering. 

The reason that I differ with the proposed ‘‘integration’’ of trans- 
portation systems, therefore, is that I believe that that proposal is funda- 
mentally based upon the concept that a permanent level or pattern of 
transportation has been achieved and it is now simply a question of 
organizing its structure and distributing its fruits. To me the proposal 
implies the adoption of the cartel theory which in essence expounds the 
view that those who, at one time, either themselves, or more often their 
predecessors, made signal contributions to the advancement of civiliza- 
tion are, by reason of that fact, entitled to an existence in perpetuity at 
the expense of society in general without making any further contri- 
butions. 

This proposition I hold to be fundamentally unsound and unattain- 
able no matter how desirable it might appear to be. Perfection is always 
sought but perfection is never actually attained. It seems to be the fate 
of human kind always to be looking towards new horizons. 

Transportation, like communication, is a basic activity in modern 
society. Reaching new and higher levels of comfort and happiness 
through other human activities depends, in a very real sense, upon 
progress in transportation. One of the obstacles man has forever been 
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forced to overcome during the course of his development is the obstacle 
of distance. Like the force of gravity, distance has limited man’s 
activity. 

In 1800, if a man took a trip from New York City to New Orleans 
via stage coach and horseback, it took him 84 days. In 1944, by regular 
schedules that same trip can be made by rail in 32% hours and by air 
in slightly over 7% hours. 

In one sense, the difference between the travelling time consumed 
in 1800 and the present represents an extension of living time and per- 
mits greater enjoyment and happiness to that extent if we likewise as- 
sume that we have sufficient intelligence to take advantage of the extra 
time achieved. 

My question is, how did this come about? Was it because in 1800 
someone decided that all we needed to do was organize and equitably 
distribute what then existed, or was it because the will to exist down 
through the years induced those persons concerned with transportation 
to seek to furnish a better service at a lower cost? I say that our country 
has grown great because it has not stifled the profit motive but because 
it has encouraged enterprise and has protected freedom of opportunity. 

This should not lead anyone to suppose that I am an advocate of 
unbridled license. The contraction of our society requires that more and 
more limits and controls be placed upon this motive power of which I 
have spoken and these limits and controls are fundamentally the respon- 
sibility of our highest unit of organized cooperation, the Government. 
Many of you are familiar with the investigation of the Special Subcom- 
mittee of the Committee on Interstate Commerce of the Senate, of which 
[ had the honor to be Vice-Chairman, and you will recall that shocking 
disregard of the public interest was exhibited on the part of many 
financial interests who essentially controlled the railroad system. Many 
of you are also aware of efforts directed at competitors, not through 
furnishing a better service at a lower cost, but to seek by artificial means 
to destroy the competitor or render him impotent. 

I say that these manifestations of the will to exist are a perversion 
of liberty and that all of us, and especially the Government, must re- 
double our vigilance, our courage and our action to overcome them 
wherever they may be found. 

We have not reached perfection in transportation. Great fields 
for the full play of inventions and ingenuity lie ahead. Many problems 
remain to be solved. The improved service which can be achieved 
through improved coordination of modes of transportation and elimina- 
tion of archaic methods staggers the imagination. America is not ready 
to retire. The goal of security and ease is illusory. Our policy must be 
to encourage initiative, not to exclude it. The Government’s function 
should be, not to direct and operate transportation systems either itself 
or through cartels, but rather to police and curb manifestations of self- 
interest which are harmful to growth and progress. 

Dark days still lie before us. Confusion and disorder surround 
us. Yet, I have faith, even at a time when appearances are all to the 
contrary, that mankind will come to learn, observe and utilize the laws 
of nature and thus achieve a level of happiness and well-being not now 
possible of conception. 
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Lincoln and The Railroads 


Abraham Lincoln was a railroad man long before he was a national 
figure. He fostered railroads, pleaded their cases in court and traveled 
on them at every opportunity. After becoming President of the United 
States, he hastened the advent of transcontinental transportation by 
rail, and helped to determine the standard track gauge of the country. 

These facts, generally unknown, will be found in the yellowed rec- 
ords of railroads with which Lincoln was identified and over which he 
rode. They throw light on a side of the Great Emancipator’s career 
that has received but little notice at the hands of his biographers. 

From the time he was a boy, ‘‘ Honest Abe’’ was interested in trans- 
portation. At first he favored the development of waterways, because 
he was familiar with them and thought they were cheaper to build and 
maintain than railroads. Later, however, he was one of the railroads’ 
staunchest advocates. 

As a legislator, Lincoln supported and promoted measures for the 
building of railroads. In fact, while a member of the Illinois Legis- 
lature, his enthusiasm overshadowed his better judgment, and he voted 
for an, ambitious railroad construction program without much thought 
about where the money was coming from to carry it out. The last 
speech he made in Congress was on a ‘‘Bill Granting Lands to the 
States to Make Railroads and Canals,’’ the passage of which he earnestly 
sought to accomplish. 

After serving one term in Congress, Lincoln returned to Springfield, 
Ill., where he resumed the practice of law. Thereafter, until 1860, he 
acted on many occasions as attorney for several railroads, among them 
being the Illinois Central, the Rock Island, and the Alton. Most of his 
railroad cases dealt with land rights or were suits filed against the road 
for personal injuries, the loss of cattle, and the like. By employing 
homely logic and simple, picturesque phraseology, he was successful in 
the great majority of instances. 

Probably the two most important suits that Lincoln ever argued 
were for railroads—one for the Illinois Central and the other for the 
Rock Island. Both involved issues of far-reaching effect. 

When the Illinois Central was granted a charter in 1851, the state 
exempted the railroad from taxation, in lieu of which the company was 
to pay seven per cent of its gross revenues into the state treasury. 
Shortly after this, a county assessed the railroad, and the latter went 
to court about it. The railroad lost the case in the lower court, but 
appealed to the State Supreme Court and won. If the final decision 
had been unfavorable to the railroad, the millions of dollars that the 
Illinois Central would have had to pay in local taxes would have doubt- 
less bankrupted the company. For his services in this case, Lincoln was 
paid $5,000—the largest legal fee he ever received. 
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The celebrated Rock Island case concerned the right of railroads 
to bridge navigable streams. In the face of strong opposition from 
powerful steamboat interests and river cities, the railroad had thrown 
a span across the Mississippi between Davenport, Iowa, and Rock Island, 
Tll. A few days after the bridge was opened, the steamboat ‘‘ Effie Af. 
ton’’ crashed into a pier and caught fire, destroying the boat and burn- 
ing part of the bridge. The boat company claimed that it was an ae- 
cident, and that the bridge ‘‘menaced transportation.’’ The railroad 
charged that the boat had either deliberately run into the bridge or the 
pilot had been criminally negligent. At any rate, an action was brought 
by the steamboat company to recover damages for the loss of the craft, 
but in reality it was a test case to prevent such bridges from being built, 

Lincoln was retained by the Rock Island, and the case was heard be- 
fore the Federal Circuit Court in Chicago. Besides endeavoring to 
show that the collision was intentional, Lincoln argued that ‘‘one man 
has as good a right to cross a river as another has to sail up or down 
it.’’ He also pointed out that railroads operate the year ’round, while 
river traffic is halted during the winter months. The jury disagreed, 
and not until years later did the United States Supreme Court rule 
that the bridge could remain. Had the decision been different, the 
entire pattern of railroad operations in this country would have been 
changed. 

Another way that Lincoln served the railroads was as arbiter. He 
was often called upon to decide disputes between carriers. It was under 
his direction, also, that the first valuation of the Illinois Central was 
made. 

An incident that might have changed the course of Lincoln’s 
career is said to have occurred in the early spring of 1860. The Illinois 
lawyer delivered a brilliant political address at Cooper Institute in 
New York City, and in the audience was Erastus Corning, president of 
the New York Central Railroad. Corning was so impressed by the 
speaker that he sought Lincoln the next day and offered him the post 
of general counsel for the railroad at a salary of $10,000 a year. Tempt- 
ing as the proposition was, Lincoln declined it, saying that he wouldn’t 
know what to do with so much money. 

After becoming the nation’s chief executive, Lincoln realized more 
than ever the great importance of railroads to the development and 
safety of the country. Consequently, he played a leading role in the 
launching of the Union Pacific project, which was to link the East with 
the West. He advocated and signed the act chartering the railroad, de- 
cided the railroad’s point of beginning and fixed the width of the track 
as four feet, eight and one-half inches, the standard gauge. Unfor- 
tunately, a bullet from the gun of John Wilkes Booth ended Lincoln’s 
life before his dream of a transcontinental railroad line was realized. 

Railroads were often used by Lincoln in going to court and to 
Washington, during his political campaigns and on visits to the battle- 
fields. It is said that he once rode in the pioneer Pullman sleeping car, 
which was originally tried out on the Alton between Springfield and 
Chicago. 
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During his lifetime, Lincoln made two trips by rail that have gone 
down in history. One was his journey to Washington to become Presi- 
dent; the other was to Gettysburg. A third trip that has been recorded 
in detail was when his body was transported to Springfield for burial. 

The trip from Springfield to the national capital in 1861 (today a 
railroad journey of 19 hours) took two weeks. It was over most of the 
railroads then existing between Illinois and Washington, D. C.—now 
the Pennsylvania, the New York Central, the Baltimore & Ohio, the 
Cleveland, Cincinnati, Chicago & St. Louis, and the Wabash. Traveling 
was done by day, the party putting up at hotels or private homes at 
night. A rumor that an attempt would be made to assassinate the 
President-elect as he passed through Baltimore caused a last-minute 
change of plans, and Lincoln arrived at his destination in the early 
morning. Unexpected at this hour, there were no cheering crowds to 
greet him. 

In a train consisting of a gaily decorated locomotive and four 
eoaches, the Civil War President went to Gettysburg in 1863 to dedicate 
the famous battlefield. Eye witnesses claimed that he wrote at least 
part of his historic address in his ‘‘stateroom’’ while en route. 

Lincoln was the only President for whom a private railroad car was 
especially built. Constructed in the military car shops at Alexandria, 
Va., the rich chocolate brown car bearing the coat of arms of the United 
States was bullet-proof, and had two lounges of unusual length to ac- 
commodate the President’s great height. The car was never used by 
Lincoln in his lifetime, but conveyed his remains and those of his son, 
Willie, from Washington to their final resting place. 

This last trip of the martyred President was over a long circuitous 
route in a funeral train heavily draped with black crepe. Although 
most of the journey was at night, crowds lined the track to pay homage. 
So many flowers were strewn over the rails that the locomotive’s wheels 
would frequently slip, almost stalling the train. 

With the death of Abraham Lincoln, the nation lost a great man 
and the railroads a good friend. It was he who said that ‘‘no other 
improvement that reason will justify us in hoping for can equal in 
utility the railroad.’” 





FOR SALE —- LIMITED NUMBER OF COPIES OF AIR SURVEY 
“Civil Aeronautics Board, March, 1941, Air Line Traffic Survey” 


A limited number of copies of a comprehensive survey of air traffic 
for March, 1941, are now available to those interested. Statistical data 
on this all important subject as gathered and compiled by the Civil Aero- 
nautics Board has now been reproduced in convenient book form in three 
volumes—over 800 pages of valuable information. $19.44 per set of 
three volumes, delivered. Copies may be purchased by addressing the Traf- 
fic Service Corporation, 1023 Earle Building, Washington 4, D. C. 



















Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Ye Editor of the Journal, Fred Brown, has asked the undersigned 
to undertake the work of developing for publication a list of our mem- 
bers who are in the armed services of the country, with appropriate 
information concerning each one. We ought to do this, and more, 
We should, from time to time, notice their promotions, citations, changes 
of location so far as this may be proper, etc. Manifestly, the first step 
is to get the information. 

We are addressing the Chairmen of the several Chapters, asking 
that they arrange to have sent to us an up-to-date list so far as their 
membership can furnish it. To help them in this a list prepared by 
our Executive Secretary, Mrs. Sarah F. McDonough, and complete so 
far as the records in Washington show, has been supplied to each Chair. 
man. This is to be checked and returned in due course. For each man 
we should have the rank, outfit, promotions, length of service, ete., 
insofar as it can be given. 

To avoid possible omission of any who may not be identified or 
located as above, will not each one reading this sketch promptly furnish 
the facts as to any whom he may know who were members of the As- 
sociation at the time of entering service? 

The writer is taking advantage of the fact that he is a member 
of the Committee on Memorials, which is organized on a geographical 
basis, to ask the members of this committee to help out by supplying 
such information as they may be able to secure regarding men who 
may have been from points outside of chapter-areas. 

It is realized that some duplication necessarily will result from 
this plan, but we will check for this. The work will have to continue 
**For the Duration,’’ but the price is not too much to pay for honoring 
our brethren in uniform. We shall need the help of all members in 
this work. May we not count on you? 





ROBERT E. WEBB NAMED CHAIRMAN, BOARD OF INVESTIGATION 
AND RESEARCH 


Robert E. Webb, of Mayfield, Kentucky, member of the Board of 
Investigation & Research, has been designated by President Roosevelt 
as Chairman to succeed Nelson Lee Smith, resigned. The other member 
of the Board is C. E. Childe of Omaha, Nebraska. 
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CAPTAIN TABER G. DIFFERDING 


The January JouRNAL told of the death of Captain Differding, our 
first casualty of the war, stating that details concerning his death were 
lacking. Since this was written Dr. Ford K. Edwards, of the Bureau 
of Transport Economics and Statistics, a family friend, received a letter 
from Mrs. Differding, from which the following is taken: 


‘*It seems Bob was on the way to his post when the jeep turned 
over. This was on December 6th and he didn’t regain conscious- 
ness and died at three o’clock on the 10th. They all had great 
praise for him but then you know how hard he worked and how 
sincere he was. I think his sense of duty was the biggest thing 
about him. He was buried with full military honors at Teheran 
Military Cemetery with his fellow officers as a guard of honor. 
Headquarters staff attended, including the Commanding General. 
We had a cable from him on John’s birthday and he said he was 
in the middle east somewhere so we were sure he must be on the 
Russian Supply line and we were so happy as we felt he would be 
fairly safe there. He flew out from the East just forty-eight hours 
before he left to see us for five hours and we had thought he was 
at sea somewhere. I guess he told you he had a permanent ex- 
emptidn and didn’t have to go but he couldn’t be persuaded that 
he would be doing as much at home. He liked being in the army 


with the orderliness and the discipline. Major General Connelly 
wrote that he knew him personally and said he was the highest 
type of officer.’’ 
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GLANCY INTRODUCES BILL TO CERTIFY TRAFFIC MANAGERS 
STATE OF NEW YORK 
(No. 509 Int. 496) 


In ASSEMBLY 
January 25, 1944 


Introduced by Mr. Glancy—read once and referred to the Com- 
mittee on Public Education. 


AN ACT 


To amend the education law, in relation to regulating the certification 
of traffic managers. 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. Chapter twenty-one of the laws of nineteen hundred 
nine, entitled ‘‘An Act relating to education, constituting chapter six- 
teen of the consolidated laws,’’ as amended by chapter one hundred 
forty of the laws of nineteen hundred ten, is hereby amended by adding 
thereto a new article, to be article fifty-nine to read as follows: 


Article 59 


Certified Traffic Managers 


Section 1510. Definitions. 
1511. Certified traffic manager. 
1512. Board of examiners; fees; certification and revocation. 
1513. Violation. 
1514. Department supervision. 


§ 1510. Definitions. As used in this article: 

“‘Regents’’ means the board of regents of the university of the 
state of New York. 

“‘Department’’ means the education department of the state of 
New York. 

“‘Board’’ means the board of examiners of certified traffic managers. 

“‘Traffie manager’’ means any person who is engaged in the super- 
vision of transportation of goods by means of rail, highway, marine, 
air, express and parcel post, including the preparation of goods for 
transit, the determination of rates or tariffs, the routing of goods, and 
the handling of claims arising from damage of merchandise in transit. 

§ 1511. Certified traffie manager. Any citizen of the United States, 
or any person who has duly declared his intention of becoming such 
citizen, residing or having a place for the regular transaction of busi- 
ness in this state, being over the age of twenty-one years, and of good 
moral character, and who shall have received from the department a 
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certificate of his qualifications to practice as a certified traffic manager, 
as hereinafter provided, shall be styled and known as a certified traffic 
manager, and no other person shall assume such title or use the abbrev- 
jation ‘‘C. T. M.,’’ or any other words, letters or figures to indicate that 
the person using the same is such certified traffic manager. 

§ 1512. Board of examiners; fees; certification and revocation. The 
regents shall appoint a board of three examiners. Each member of the 
board shall have been engaged in the duties of traffic manager for at 
least three years. The term of office of the members of such board of 
examiners shall be three years. The regents shall fill any vacancies 
which may occur on such board, but subsequent appointments shall be 
made from traffic managers certified under the provisions of this article. 
Such board shall, subject to the approval of the department, make such 
rules and regulations, not inconsistent with law, as may be necessary 
for the performance of its duties. Any member of the board, or a ma- 
jority thereof, may administer oaths or take testimony concerning any 
matter within the jurisdiction of the board and recommend to the de- 
partment the names of applicants who have qualified for certificates. 
The department shall charge for examination and certificates the sum 
of ten dollars. All fees, fines, penalties and other moneys derived from 
the operation of this article shall be paid to the Department, which 
shall pay all the expenses of the board out of such amounts, and shall 
pay into the state treasury any portion of such moneys remaining un- 
expended. The department may revoke any such certificate for sufficient 
cause after written notice to the holder thereof, and a hearing thereon. 

§ 1513. Violation. Any violation of the provisions of this article 
shall be a misdemeanor. 

§ 1514. Department supervision. The provisions of this article shall 
be administered subject to section fifty-one of this chapter. 

§ 2. This act shall take effect immediately. 





NOW! Tariff Construction Made Easy—for motor carriers, tariff com- 
pilers, rate clerks, practitioners, attorneys, traffic students—for all who 
publish, construct and file motor carrier tariffs. Freight Tariff Construct- 
QO-Lator contains a complete easy-to-follow method of tariff construction. 
This practical volume of over 65 tariff size pages explains the rules pro- 
mulgated by the Interstate Commerce Commission as set forth in Tariff 
Circular MF No. 3. Numerous Specimens and examples show how to prop- 
erly prepare publications acceptable to the Commission. It takes the buga- 
boos out of tariff compiling, helps correct faults which cause rejections. 
A rejected publication costs money—more than the cost of this book. 

No longer is there any need for an inferiority complex over a string of 
tariff circular rules. Now you can easily learn how to tame and master 
them quickly—at trifling cost. CONSTRUCT-O-LATOR, c/o Guthrie Lith- 
ograph Company, 1150 First Street, N. W., Washington, 1, D. C. 














O. D. T. Orders 


By ArtHur L. WINN, JR. 


Control of Port Traffic 


To prevent traffic congestion, the Office of Defense Transportation 
recently broadened its control over export, coastwise and intercoastal 
freight held at port areas and established a control over import freight 
held in such areas. 

The action took the form of an order (General Order ODT 12A) 
superseding General Order ODT 12, which established a control only 
over export, coastwise or intercoastal freight in the possession of a 
rail carrier. 

Under the terms of the new order, the director of the ODT’s Di- 
vision of Railway Transport is authorized to order the removal from a 
port area in the continental United States, of any freight which has 
moved by ocean vessel to a port area, or which is intended for movement 
by ocean vessel from a port area, if he deems such action necessary to 
preserve the fluidity of a port. The order further provides that if the 
freight is loaded on a railway car, it may be ordered removed to free 
the equipment for other use. 

Section 502.25 of the new order states that it does not apply to 
freight at a storage facility which is operated by or under the exclusive 
control of any agency or department of the United States, unless such 
freight is loaded in or on a railroad ear. 

Whereas the old order, General Order ODT 12, authorized ODT 
officials to order the unloading and removal of export, coastwise or in- 
tercoastal freight in the possession of a rail carrier, the scope of the 
new order is broadened to include export, coastwise, intercoastal or im- 
port freight held at a port area, whether in the possession of a rail 
earrier or otherwise. 





Inland Waterway Carriers’ Advisory Committee 


The formation of an advisory committee for inland waterway 
earriers has been announced by' the Office of Defense Transportation. 
The committee includes representatives of common, contract and private 
carriers on inland waterways. The purpose of the committee will be 
to consider problems of the industry and to advise the Division of 
Waterways Transport. The committee will be broken down into sub- 
committees which will devote their attention to specific problems. 

Edward Clemens, president of Campbell Transportation Company 
and vice-president of the Mississippi Valley Barge Lines, has been 
chosen chairman of the committee, and its membership includes the 
following : 
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COMMON CARRIERS 


Chester C. Thompson, Federal Barge Lines, St. Louis. 

Edward Clemens, Mississippi Valley Barge Line Company, St. Louis. 
Alex W. Dann, Union Barge Line Corporation, Pittsburgh. 

A. P. Calhoun, American Barge Line Company, Pittsburgh. 
John I. Hay, John I. Hay Company, Chicago. 

A. C. Ingersoll, Central Barge Company, Chicago. 


PRIVATE CARRIERS (oil) 


M. C. Dupress, Ashland Oil and Refining Company, Ashland, Ky. 
W. W. Tennant, Standard Oil Company of Louisiana, Baton Rouge, 
Louisiana. 


PRIVATE CARRIERS (coal) 


H. J. Long, Ohio River Company, Huntington, West Virginia. 

Capt. John L. Howder, Hillman Transportation Company, Pitts- 
burgh. 

James A. Reilly, Island Creek Fuel and Transportation Company, 
Cincinnati. 


PRIVATE CARRIERS (steel) 


William C. Oberg, Carnegie-Illinois Steel Company, Pittsburgh. 
C. D. O’Connor, Jones & Laughlin Steel Corporation, Pittsburgh. 


CONTRACT CARRIERS 
H. E. Parker, Ohio Barge Line, Inc., Pittsburgh. 
UNCLASSIFIED CARRIERS 


E. H. Lynch, Marine Transportation Company, Philadelphia. 
A. W. Frey, National Oil Transport Corporation, New York City. 


PACKET AND PASSENGER CARRIERS 
Thomas Greene, Greene Line Steamers, Cincinnati. 
REGIONAL REPRESENTATION 


Parker Wise, Socony Vacuum Oil Company, Minneapolis. 

H. M. Baskerville, Upper Mississippi River Towing Corporation, 
Minneapolis. 

A. L. Christy, Pure Oil Company, Chicago. 

H. F. DeBardeleben, Coyle Lines, New Orleans. 

W. W. Dyer, Igert Towing Company, Paducah, Kentucky. 

Col. L. E. Willson, Arrow Transportation Company, Sheffield, Ala- 
bama. 

Don Mechling, A. L. Mechling Barge Line, Chicago. 

John Reading, Marine Transit Company, Chicago. 

J. D. Beeler, Commercial Barge Lines, Inc., Evansville, Indiana. 
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Walter G. Houghland, Owensboro, Kentucky. 

E. H. Dorenbusch, American Rolling Mill Company, Middletown, 

Ohio. 
R. E. Reed, Wheeling Steel Corporation, Wheeling, West Virginia, 
Harry Jordan, Canal Barge Company, Inc., New Orleans. 





Simplified Records for Truck Fleets 


The Office of Defense Transportation has announced the adop- 
tion, effective immediately, of a simplified system of record-keeping by 
operators of motor truck fleets relating to mileage, motor fuel, loads 
transported, tire inspection and idle equipment. 

The action was embodied in Amendment 1 to Administrative Order 
ODT 9, permitting fleet operators of property-carrying vehicles to keep 
an integrated record of required information for all vehicles in their 
fleets, rather than for each individual vehicle, as heretofore required by 
the ODT. 

Further, the ODT said, where it is not reasonably practicable for 
any holder of a Certificate of War Necessity covering a fleet of prop- 
erty-carrying vehicles to keep a record of loads transported, fieet oper- 
ators may propose to their ODT district managers a method for esti- 
mating the loads transported, and use the method if the district manager 
approves it. 

Operators of vehicles engaged in retail delivery, other than tank 
trucks, are not required to keep records of loads transported. 

Heretofore, fleet operators of motor trucks have been required to 
keep weekly records of vehicle operations for inspection by ODT au- 
thorities. Under the amendment, however, where it is not practicable to 
keep weekly accounts, fleet operators may make entries covering either 
fleet or single-unit operations for each month, or any period shorter 
than a month, in order to simplify bookkeeping. 

Administrative Order ODT 9 permits fleet operators of property- 
carrying vehicles to keep the required records in any convenient manner, 
except that tire-inspection records, in specified circumstances, must be 
kept on a prescribed form. Single-unit operators, however, are required 


to keep all records, except idle equipment records, on a prescribed 
form. 





Tire Procurement 


The Office of Defense Transportation has established a reporting 
system to assist truck and bus operators with their tire-procurement 
problems. Under this system, bus and truck operators who are eligible 
for tires, but are unable to obtain tire certificates from their local War 
Price and Rationing Boards because of exhausted quotas or other rea- 
sons, will report that fact to the ODT. These reports will enable the 
ODT to determine the extent of regional tire deficits by classes of high- 
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way carriers and by tire-size groups, and will form the basis for taking 
such remedial action as is deemed necessary and feasible. 

Mr. Eastman said that the portion of bus and truck tire produc- 
tion allotted to the ODT by the Office of the Rubber Director for the 
first quarter of 1944 fails by substantial percentages to meet the re- 
quirements in various tire-size groups as estimated by the ODT, which 
is the claimant agency before the Office of the Rubber Director for tires 
required by the domestic civilian transportation services and facilities. 
These deficits are reflected in the currently reduced truck and bus tire 
quotas which the Office of the Rubber Director has allotted to the Office 
of Price Administration for rationing. ‘‘Because of this situation,’’ he 
continued, ‘‘there are many instances where eligible commercial motor 
vehicle operators are being denied tire certificates by OPA boards be- 
eause of exhausted quotas or other related reasons. We can reasonably 
expect that until there is substantial improvement in the number of 
truck and bus tires to be allocated for civilian highway use, the num- 
ber of these denials will increase.’’ 

On the basis of this information, Mr. Eastman said, the ODT will 
be able to determine not only the degree of unmet truck and bus tire 
needs, regionally and by classes of service, but also the nature and ex- 
tent of the action to be taken by the ODT in giving assistance to the 
operators of such vehicles, if assistance is warranted. 





Purchase of Commercial Motor Vehicles 


Purchasers of commercial motor vehicles will be unable to obtain 
the necessary gasoline to operate them’ unless they can present to their 
local War Price and Rationing Boards two important certificates turned 
over to them by the seller of the vehicle, in accordance with changes 
in the Office of Price Administration’s mileage rationing regulations 
which became effective January 1, 1944. 

Sellers of commercial motor vehicles are required to surrender all 
outstanding gasoline rations issued for the vehicle in question, either 
to the ODT district office or to the local War Price and Rationing Board. 
In the former case, the rations will be accepted and a receipt given in 
the same manner as that followed in surrendering unused rations to 
district offices in the past, except that the district manager should 
make the following statement on the receipt in addition to the usual 
information required : 

‘*This receipt should be presented, either by mail or in person, to 
the OPA local War Price and Rationing Board which issues the ration, 
as evidence of the fact that the unused rations for the vehicle disposed of 
have been surrendered to the ODT district office as indicated hereon.’’ 

The operator must then present this receipt to his local board in ex- 
change for duplicate OPA receipts, one of which is filed with the state 
motor vehicle registrar, and the other, together with the seller’s current 
tire inspection record, turned over to the buyer. 
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In cases where the unused rations are turned over to the seller’s 
local board, the receipts will be issued in similar manner except that 
the board will indicate on the receipts the appropriate Certificate of 
War Necessity number and so notify the ODT district office. 

Local boards will not issue a ration for any commercial motor 
vehicle purchased after December 31, 1943, if the new owner cannot 
produce the duplicate copy of the receipt and the tire inspection record, 
unless good cause is shown for failure to do so. 





O. D. T. Interpretations 


The substitution by a truck operator of a larger truck for a smaller 
one, or of a truck for an automobile used to transport property, does not 
constitute an extension or inauguration of service after October 25, 
1943, and prior approval for such substitution is not required, the 
Office of Defense Transportation has announced in a ruling by its gen- 
eral counsel. 

In a ruling relating to a private motor truck operator, the Office 
of Defense Transportation has announced that a single specific move- 
ment to a point or points not served before October 25, 1943, does not 
constitute a new or extended operation requiring prior approval of the 
ODT under Amendment 6 to General Order ODT 17. 





1. C. C. REPORTS WANTED 


Mr. C. Peyton Collins, Rauch Building, Pittsburgh, Pennsylvania, 
is desirous of purchasing a complete set of Rate and Motor Carrier De- 
cisions of the I. C. C. In the event he cannot locate a complete set of 
these volumes, he is interested in purchasing Volumes 1-15 of the I. C. C. 
Reports. 
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98876—CORPORATION COMMISSION, STATE OF OKLAHOMA V. A. T. & S. F. RY. 
cO., ET AL.— 
Division 2, by report and order, found rates on grain and grain 
products, in carloads, from Enid, Oklahoma, and other points in 
aller Oklahoma to Kansas City, Missouri, and other lower Missouri River 
$ not cities, unreasonable from points in the group authorized by the 
> 25 Commission, treating points on the boundary thereof as described 
the in the report as within the group, to the extent they exceeded 19.5 
gen- cents, but that the rates assailed were not otherwise unlawful. De- 
fendants were given permission to increase to 19.5 cents, lower 
fice rates from points in the authorized group. 
0ve- 
not 28914. J. STANTON & SON, ET AL. VS. ANN ARBOR R. R. CO., ET AL.— 
' the Division 2 found applicable rates charged on Philippine hardwood 


lumber, in carload, from Los Angeles harbor and San Francisco, 
Calif., and Portland, Oregon, to numerous interstate destinations 
in the United States. Complaint dismissed. 


nia, 28922—-cALIFORNIA COTTON OIL CORP., ET AL., VS. ALTON R. R. CO., ET AL.— 


De- Division 3 of the Commission, in a report and order, found the ap- 
t of plicable rates on soy beans milled in transit (1) at points in Cali- 
C. fornia south of Mojave and San Luis Obispo on traffic destined 


to points north of Mojave and San Luis Obispo, and (2) at points 
in California north of Mojave or San Luis Obispo when destined 
to points south of Mojave and San Luis Obispo, to be joint through 
rates on soy beans to the transit point and the local rates on meal 
or cake from the transit point to the destination. The Division 
also found that the applicable rates were not shown to have been or 
to be unreasonable or otherwise unlawful. 





28950—HERSTEAD MONUMENT CO. V. SOUTHERN RAILWAY CO., ET AL.—Rates 
charged on a mixed carload of polished and sawed granite from 
Rockton, 8S. C., to Scottsbluff, Nebraska, found unreasonable and 
reparation awarded. 


28960—DIAMOND FERTILIZER COMPANY, ET AL. V. ABERDEEN AND ROCKFISH 
R. R. CO., ET AL.—Division 3 found unreasonable rates on crude phos- 
phate rock, ground and unground, in carloads, from producing 
points in Florida to certain destinations in Illinois, Indiana, Mich- 
igan and Ohio. Reparation was awarded and reasonable rates 
prescribed for the future. 


—42i— 
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1. & 8S. 5153—-FRESH AND PRESERVED MEATS FROM KANSAS CITY TO ARKANSAS 
—The Commission, on reconsideration, found reduced rates, sub- 
ject to 18,000 pounds minimum, proposed on fresh meats and pack- 
ing-house products, in straight or mixed carloads, from Kansas 
City, Mo.-Kans., to certain intermediate points not justified. Pro- 
posed schedules ordered cancelled without prejudice to the filing of 
new schedules in conformity with the findings. 


1. & S. 5171—LEssS CARLOAD CLASS RATES BETWEEN ARKANSAS AND LOUIs- 
IANA, EMBRACING I. & S. M-2184, LESS-TRUCKLOAD CLASS RATES BE- 
TWEEN ARKANSAS AND LOUISIANA—Division 2 of the Commission 
found the proposed increased rates not just and reasonable and 
ordered the suspended schedules cancelled and the proceedings dis- 
continued. 


S. 5237—POTATOES, EASTERN POINTS TO SOUTH—Division 2 of the 
Commission found the proposed rates just and reasonable—Ordered 
vacation of suspension, and discontinuance of the proceeding. 





ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


ATLANTIC COAST LINE R. R. CO.—FINANCE DOCKET NO. 11709—The Com- 
mission has reopened the application of the A. C. L: for extension 
of its line in Columbus County, N. C. 


BALTIMORE & OHIO AND CHICAGO R. R. CO., OPERATING AGREEMENTS—FI- 
NANCE DOCKET NO. 14399—Division 4 of the Commission has ap- 
proved modification of operating agreements under which the Bal- 
timore & Ohio Railroad Company operates the properties of 26 
subsidiary companies, and operation by it under such an agreement 
of another subsidiary. 


CHESAPEAKE WESTERN RY. CO.—FINANCE DOCKET No. 14408—The I. C. C. 
has approved and authorized purchase by Chesapeake Western Ry. 
Co. of the property of the Chesapeake Western Railroad Co. 


CHICAGO AND NORTHWESTERN RY. CO.—FINANCE DOCKET NO. 14371—Di- 

vision 4 of the I. C. C. has issued certificate permitting abandon- 
ment by Charles M. Thomson, Trustee of C. & N. W. Ry. Co., of 
a branch line of railroad in Delta and Algea Counties, Michigan. 


CHICAGO AND NORTHWESTERN RY. CO. TRUSTEE, ET AL. ABANDONMENT— 
FINANCE DOCKET NO. 14415—Abandonment by Charles M. Thomson, 
Trustee of C. & N. W. Ry. Co., and by the Trustees of C., M., St. 
P. & P. R. R. Co. of a connecting track at Delmar, Clinton County, 
Iowa, has been authorized by Division 4 of the I. C. C. 


COLORADO & SOUTHEASTERN R. R. CO.—FINANCE DOCKET NO. 14391—The 
I. C. C. issued a certificate dated January 27, 1941, permitting 
abandonment by Colorado & Southeastern R. R. Co., of a branch 

line of railroad in Fremont County, Colorado. 
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PENNSYLVANIA R. R. CO.—FINANCE DOCKET NO. 14412—Division 4 of the 
Commission has issued certificate permitting abandonment by Penn- 
sylvania R. R. Co. of a branch line of railroad in Indiana County, 
Pennsylvania. 


READING COMPANY—FINANCE DOCKET NO. 14390—Certificate, dated Jan- 
uary 4, 1944, by Division 4 of the Commission, permits abandon- 
ment by the Reading Company of a portion of a branch line of 
railroad in Northumberland County, Pennsylvania. 


READING COMPANY—FINANCE DOCKET NO. 14425—-Division 4 of the I. C. C. 
has issued certificate permitting abandonment by the Reading Com- 
pany of a portion of a branch line of railroad in Schuylkill and 
Northumberland Counties, Pennsylvania. 


SAINT JOSEPH STOCK YARDS COMPANY—FINANCE DOCKET NO. 14211—The 
Commission, on December 31, 1943, approved lease by the Stock- 
yards Service Company of the property of the Saint Joseph Stock 
Yards Company, at Saint Joseph, Missouri. 


§T. LOUIS SOUTHWESTERN RY. CO.—FINANCE DOCKET NO. 14368—Division 
4 of the Commission has approved and authorized acquisition by 
the Trustee of the debtor company, and the St. Louis Southwestern 
Ry. Co., of trackage rights over the second of two parallel main 


tracks of the Vicksburg, Shreveport & Pacific Railway Company, 
The Yazoo & Mississippi Valley Railroad Company, lessee, in the 
city of Shreveport, Caddo Parish, Louisiana. 


SPOKANE, PORTLAND & SEATTLE RY. CO.—FINANCE DOCKET NO. 14363—The 
I. C. C. under date of December 29, 1943, approved and authorized 
the purchase by the Spokane, Portland & Seattle Railway Com- 
pany of the properties and franchises of the Gales Creek & Wilson 
River Railroad Company. 


STROUDS CREEK & MUDDLETY R. R. CO.—FINANCE DOCKET NO. 14429—The 
Commission has issued certificate authorizing acquisition by the 
Strouds Creek & Muddlety R. R. of a line of railroad in Nicholas 
County, West Virginia. 


TEXAS CENTRAL RAILROAD COMPANY, ET AL.—FINANCE DOCKET NO. 14218— 
The I. C. C. has issued certificate permitting abandonment by 
Texas Central Railroad Company, and abandonment of operation 
by the M-K-T R. R. Co., of Texas, lessee, of a branch line of railroad 
in Comanche, Eastland, and Callahan Counties, Texas. 


TEXAS & NEW ORLEANS R. R. CO.—-FINANCE DOCKET NO. 14307—Certificate 
has been issued by the I. C. C. permitting abandonment by the T. 
& N. O. R. R. Co. of a portion of a branch line of railroad in Fort 
Bend and Brazoria Counties, Texas. 
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ABANDONMENT APPLICATIONS FILED 














ST. LOUIS & HANNIBAL RAILROAD COMPANY—Filed application with I. C. ¢. r 
for permission to abandon its line extending 32.8 miles between tii 
Hannibal and Bowling Green, Missouri. - 

ST. LOUIS & TROY RAILROAD CO.—Filed application with the Commission or 
seeking permission to abandon the entire operation over 5.2 miles 101 
between Troy, Missouri, and the junction with the C.B.&Q.R.R § 4" 

r 
0 
PROPOSED REPORTS 

MISSOURI-KANSAS-TEXAS R. R. CO.—FINANCE DOCKET NO. 14290—Examiner t 
Prichard has recommended that the Commission should deny appli- t 
eation of the M-K-T of Texas for authority to abandon a branch 
line of railroad in Bell County, Texas. 

MISSOURI-KANSAS-TEXAS R. R. CO OF TEXAS—FINANCE DOCKET NO. 14219— 
Examiner Lucien Jordan in a proposed report recommended that CHIC! 
the Commission should permit the M-K-T of Texas to abandon a line 
of railroad in Hunt, Rains and Wood Counties, Texas. : 

MISSOURI-KANSAS-TEXAS R. R. CO.—FINANCE DOCKET NO. 14241—Examiner 
Paul Calbus of the I. C. C. has recommended in a proposed report def 
that Division 4 should find that the present and future public - 
convenience and necessity permit abandonment by the M-K-T. R. Rail: 
R. Co. of a branch line of railroad in Vernon and Cedar Counties. a 
Missouri. 

man 

MISSOURI PACIFIC R. R. CORP. IN NEBRASKA—FINANCE DOCKET NO. 14231- the 
Examiner J. §. Prichard recommended in a proposed report that cont 
Division 4 of the I. C. C. should find that the present and future ie 
public convenience and necessity are not shown to permit aban- divi 
donment by the Trustee of the Missouri Pacific Railroad Corpor- pai 
ation in Nebraska, of a line of railroad in Otoe and Cass Counties, 
Nebraska. the 

NEZPERCE & IDAHO R. R.—FINANCE DOCKET NO. 14254—Examiner Robert mz 
Romero in a proposed report recommended that Division 4 of the jor 
I. C. C. should find that the present and future public necessity do anc 
not justify the abandonment by the Nezperce & Idaho R. R. Co. of 
14 miles of railroad between Nezperce and Craigmont, Idaho. sat 

CHICAGO COMMUTATION FARE INCREASE—DOCKET NO. 28974—Examiner ny 
William A. Disque in a proposed report made public January 17, 4 
1944, found that commutation fares between points in Chicago Dis- ‘ 
trict on the one hand and points in Wisconsin, Indiana, and Michi- - 


gan. on the other are below reasonable maxima and recommended a 
20 per cent increase. 


C.C. 
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|. &8. DOCKET NO. 5199—rar IN SOUTHEAST—Examiner M. J. Walsh found 
proposed increased rates on asphalt, tar and pitch, in tank cars, from 
Virginia and South Atlantic Ports and Augusta, Georgia, to des- 
tinations in the Southeast just and reasonable and not otherwise 
unlawful. The Examiner also recommended that the suspension 
order be vacated and the proceeding discontinued. 


NATIONAL CASKET COMPANY VS. ALABAMA GT. SOUTHERN R. R. CO., ET AL.— 
DOCKET NO. 28979—-Examiners R. M. Brown and Harold M. Brown 
recommended that the Commission should find that a rate of 28 cents 
on lumber, other than pine, in carloads, from Natchez to Nashville, 
and from the same origin to Louisville, with transit at Nashville, 
both rates for application since January 29, 1943, are not shown 
to have been or to be unreasonable or otherwise unlawful, and 
that the complaint should be dismissed. 





REORGANIZATION AND FINANCING 


CHICAGO, INDIANAPOLIS & LOUISVILLE RY. CO. REORGANIZATION—FINANCE 
DOCKET NO. 10294—The I. C. C. by a recent order modified its prev- 
ious reports in the case. The principal changes made are as fol- 
lows : 


1. New first mortgage bonds are modified to make it clear that 
default, which would accord first mortgage bondholders the right to 
vote the stock of Chicago and Western Indiana Railway and The Belt 
Railway Company of Chicago, and to receive the dividends on such 
stock, would come about through failure to pay any principal or interest 
mandatorily payable under such mortgage. It also is made clear that 
the right to vote the stock would continue only so long as the default 
continued. 

2. Common stock provisions are modified so as to make it clear that 
dividends on Class B stock as well as dividends on Class A stock may be 
paid out of earned surplus for prior years. 

3. Stock provisions are revised to provide that no redemption of 
the Class A stock shall be permitted without the concurrence of a ma- 
jority of the representatives of the Class B stock. 

4. Provision is made that voting trustees shall be selected by a ma- 
jority in interest of voting holders and pledges of the debtor’s first 
and general mortgage bonds and refunding bonds. 

5. Specific provision was made that stock trustees shall be compen- 
sated for their services, and that Railroad Credit Corporation shall have 
& voice in selection of the reorganization manager to be designated joint- 
ly by Chase National Bank, the first and general mortgage committee, and 
the group of institutional holders of first and general mortgage bonds. 

Another miscellaneous change provides that stock trustees shall be 
empowered to make proposals to the purchasers of the trusteed common 
stock, either in connection with or independently of any contract for 
tale of Class A and Class B stock. 
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CHICAGO AND NORTH WESTERN RAILWAY CO.—FINANCE DOCKET NO. 1088]— 
Mr. Claude A. Roth, prominent attorney of Chicago, has been ap- 
pointed Trustee of Chicago and North Western Railway Co. to sue. 
ceed Judge Charles M. Thomson, deceased. Mr. Roth’s appointment 
has been confirmed by the I. C. C. 


CHICAGO, ROCK ISLAND AND PACIFIC RAILWAY COMPANY—FINANCE DOCKET 
no. 10028—The I. C. C. has denied application for reconsideration 
of its order of October 4, 1943, in the C. R. I. & P. Ry. Co. reor- 
ganization matter. The Commission has released a supplemental 
report in the case which includes the following modification : 


(a) Changes the effective date from January 1, 1942, to January 
1, 1944. 

(b) The distribution of $38,011,922 cash among the creditors. 

(ec) The distribution to the creditors of an additional $12,409,600 
of new first-mortgage bonds, comprised of $11,000,000 of bonds which 
formerly were reserved for sale or pledge to provide new money which is 
no longer necessary, and $1,409,600 of bonds released through provision 
now being made to pay in cash accrued unpaid interest on Choctaw 
& Memphis bonds. 

(d) A decrease of $376,651 of new common stock, taking the stock 
at $100 a share, in the allotment of such stock to the holders of the 
Kansas City Short Line bonds, being the amount of such stock allotted 
to those bondholders for the deficiency in their principal claim. 

(e) Art increase in the allotment of new common stock to the un- 
secured creditors by an amount equal to the amount of such stock allotted 
as a block to the holders of Burlington, Cedar Rapids & Northern bonds, 
a total of $1,024,833, taking the new common stock at $100 a share. 

(f) Providing that the designation of the reorganization managers 
is subject to approval by the court. 


(g) Certain minor modifications of a technical nature in the provi- 
sions of the plan. 


CHICAGO, BURLINGTON & QUINCY RAILROAD CO.—FINANCE DOCKET NO. 14443 
—tThe I. C. C. granted the C. B. & Q. R. R. Co. authority to issue at 
par not exceeding $7,900,800 of promissory notes in evidence of, 
but not in payment of, the purchase price of certain equipment 
acquired under a conditional-sale agreement. 


FLORIDA EAST COAST RY. CO.—FINANCE DOCKET NO. 13170—Further hear- 
ings in the F. E. C. Ry. Co.’s reorganization proceedings have been 
assigned for March 1, 1944, at the Commission’s offices, Washington, 
D. C., before Director Oliver E. Sweet. 


SPRINGFIELD & SOUTHWESTERN R. R. CO.—FINANCE DOCKET NO. 14420— 
Division 4 of the Commission has granted the Springfield and South- 
western Railroad Company authority to issue not exceeding $88,500 
of common capital stock consisting of 885 shares of the par value 
of $100 a share, to be delivered at par in payment of outstanding 
indebtedness or in satisfaction of advances used for such purpose. 
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sT0CKYARDS SERVICE COMPANY—FINANCE DOCKET NO. 14402—The Com- 
mission authorized above company to issue, upon the surrender and 
cancellation of a like amount of stock issued without authorization 
of the Commission, not exceeding $5,000 of common capital stock, 
consisting of 50 shares of the par value of $100 each, to be delivered 
to the St. Joseph Stock Yards Company, the owner of the out- 
standing stock, in payment for advances made for working capital. 


WHEELING & LAKE ERIE RY. CO.—FINANCE DOCKET NO. 14367—The Com- 
mission in a supplemental report and order authorized the purchase 
by the Chesapeake & Ohio Railway Company of prior-lien stock of 
the Wheeling & Lake Erie Railway Company, as part of the maxi- 
mum of 14,357 additional shares, common or preferred, or both, 
heretofore authorized to be purchased, subject to express conditions 
numbered (1), (3) and (4) of the Commission’s report and order 
dated November 16, 1943. 





SERVICE ORDERS 


Nos. 92, 99 and 110—The Commission has amended the foregoing service 
orders on certification of the Office of Defense Transportation, at 
the request of the War Department, to give preference and priority 


to War Department carload freight moving under symbols MTX, 
MI or GS, so that coal traffic for Great Lakes and eastern ports 
trans-shipment, transcontinental traffic, and petroleum traffic, des- 
tined to points in New York Harbor area will not be subject to 


diversion by Commission agents appointed under those service 
orders. 


. 104—Amendment No. 5 to Service Order 104 became effective Jan- 
uary 23, 1944, as follows: 


‘Tt is ordered, That: 


‘*Service Order No. 104 (8 F. R. 1036) of January 19, 1943. as 
amended, (8 F. R. 5270; 8 F. R. 11852; 8 F. R. 12100-01; 8 F. R. 17428) 
be, and it is hereby, further amended by substituting the following para- 
graph (a) (1) in lieu of paragraph (a) (1) in Amendment No. 3 (8 F. R. 
12100-01) of § 95.304, Substitution of refrigerator cars, as amended: 


(a)(1) Except as provided in paragraph (a)(2) (8 F. R. 
12100-01) and paragraph (g), as amended, (8 F. R. 17428) of this 
section, any common carrier by railroad subject to the Interstate 
Commerce Act transporting (i) westbound shipments in carloads 
originating at points shown as origin points in Agent L. E. Kipp’s 
tariffs, I. C. C. Nos. 1492 and 1493, supplements thereto or reissues 
thereof, destined to points in the States of California, Idaho, 
Arizona, Nevada, or Utah, or (ii) westbound shipments in carloads 
originating at points in the State of Utah and destined to points in 
the States of California or Nevada, shall, when freight to be trans- 
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ported is suitable and facilities are suitable for loading in refrig- 
erator cars and when PFE or SFRD refrigerator cars are reason- 
ably available, furnish and transport not more than three (3) of 
these refrigerator cars in lieu of each box car ordered, subject to 
the carload minimum weight which would have applied if the 
shipment had been loaded in a box ear. (40 Stat. 101, Sec. 402, 41 
Stat. 476, Sec. 4, 54 Stat. 901; 49 U. S. C. 1 (10)-(17))”’ 


No. 107—Amendment No. 1 to Service Order 107 became effective Jan- 
uary 28, 1944, as follows: 


“*Tt ts ordered, That: 


**Service Order No. 107 (8 F. R. 1403) of January 30, 1943, be, and 
it is hereby, amended by substituting the following paragraphs (a) and 
(b) for the present paragraphs (a) and (b) in § 95.7: 


**§ 95.7 Freight cars including refrigerator cars in Mexico. (a) The 
Association of American Railroads, Car Service Division, Washington, 
D. C., as agent for all United States railroads subscribing to the car 
service and per diem agreement, is hereby directed to take immediate 
steps, by the placement of necessary embargoes, to restrict the number 
of freight cars, including refrigerator cars owned, leased, or otherwise 
controlled by railroads of the United States moving into Mexico during 


any semi-monthly period, so that the number of such cars shall not be 
in excess of the number of cars moving from Mexico to the United States 
during the previous semi-monthly period. 

‘‘(b) The number of each type of freight cars, including refrig- 
erator cars owned, leased, or otherwise controlled by railroads of the 
United States permitted to be in Mexico at any time may be changed 
by instructions issued by the Director of the Bureau of Service, Inter- 
state Commerce Commission, Washington, D. C., by varying the ratio 
between cars permitted to be moved into and those moved out of Mexico. 


(40 Stat. 101, sec. 402, 41 Stat. 476, sec. 4, 54 Stat. 901; 49 U.S. C.1 
(10)-(17))”’ 


No. 130-A, vacated and set aside Service Order No. 130, effective Decem- 
ber 31, 1943. 


No. 140-A, vacated and set aside Service Order No. 141, effective Jan- 
uary 21, 1944. 


No: 141-A, vacated and set aside Service Order No. 141, effective Jan- 
uary 21, 1944. 


. 160-A, suspended until further notice Service Order No. 160. Sus- 
pension became effective January 21, 1944. 


. 165—Amendment No. 2 issued January 11, 1944 stipulates that the 
provision of Service Order 165 shall not be construed to permit use 
of refrigerator cars for the transportation of canned or preserved 
food stuffs, etc., from certain States. 
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. 165—Amendment No. 3, dated January 29, 1944, prohibits use of 
refrigerator cars for transporting canned goods to and from certain 
states. Mr. Charles W. Taylor, Manager, Refrigerator Car Section, 
Car Service Division, A. of A. R., 59 East Van Buren Street, 
Chicago, IIl., has been selected to issue special permits under the 
Order. 


. 169-A. vacated and set aside Service Order No. 169, effective Decem- 
ber 31, 1943. 


No. 170, issued on December 27, 1943, which became effective December 
29, 1943, orders the diversion of cars by the Reading Company and 
the Baltimore and Ohio R. R. Co., in order to relieve congestion of 
traffic and to increase the supply of cars in the vicinity of Baltimore, 
Maryland. 


. 171, Text of this order, effective 12:01 A. M., January 2, 1944, reads 
as follows: 


**It is ordered, that: 


**§ 95326 Shipments of bauxite ore concentrates. (a) Shipments 
of bauxite ore concentrates to be forwarded within one day (24 hours). 
Common carriers by railroad subject to the Interstate Commerce Act 
transporting in switch and line-haul movement trainload shipments of 
1800 tons, or more, of bauxite ore concentrates from the Aluminum Ore 
Company, Mobile, Alabama, shall forward each individual carload con- 
sisting of part of a shipment made under Section 1, Item 1050 of Agent 
L. E. Kipp’s I. C. C. 1499, or as amended, from Mobile, Alabama, within 
one day (24 hours) after the first 7. A. M. after the car is loaded. 

““(b) Cars comprising minimum trainload must be moved within 
three days (72 hours). Each common carrier by railroad shall forward 
all carloads comprising minimum trainload shipment mentioned in para- 
graph (a) of this section from Mobile, Alabama, within three days (72 
hours) after the first 7 A. M. after the first car is loaded. 

**(e) Exceptions. Box ears in which mechanical defects have de- 
veloped after loading. 

‘*(d) Computing time. In computing the time under this order 
Sundays and bank holidays shall be included. 

“*(e) Special and general permits. The provisions of this order 
shall be subject to any special or general permits issued by the Director 
of the Bureau of Service, Interstate Commerce Commission, Washington, 
D. C., to meet specific needs or exceptional circumstances. (40 Stat 101, 
Sec. 402, 41 Stat 476, Sec. 4, 54 Stat 901; 49 U.S. C. 1 (10)-(17))”’ 


No. 172, effective January 3, 1944, ordered rerouting of traffic due to 
derailment and partial bridge destruction on the C. N. O. & T. P. 
Ry. 


No. 172-A, vacated Service Order No. 172, effective 9:00 A. M., January 
5, 1944. 
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No. 173, Text of this order, dated January 4, 1944, and effective 12-0] 
A. M. January 6, 1944, is as follows: 


“Tt is ordered, That: 


**§ 97.10 (a) Routing of carload freight from Monroe or West 
Monroe, Louisiana. Irrespective of shippers’ or carriers’ routing, no 
common carrier by railroad subject to the Interstate Commerce Act 
serving Monroe, or West Monroe, Louisiana, shall route any transit or 
non-transit carload freight to destinations east of: the Mississippi River 
by the way of any route west of the Arkansas & Louisiana Missouri 
Railway Company to Crossett, Arkansas, or west or north of The 
Chicago, Rock Island and Pacific Railway Company (Frank O. Lowden 
and Joseph B. Fleming, Trustees) from Crossett to Little Rock, or north 
of the Missouri Pacific Railroad Company (Guy A. Thompson, Trustee) 
from Little Rock to St. Louis, Missouri. 

““(b) Tariff provisions suspended. The operation of all tariff rules, 
regulations, or charges insofar as they conflict with the provisions of 
this order is hereby suspended. 

‘*(e) Announcement of Suspension. Each of such railroads or its 
agent, shall publish, file, and post a supplement to each of its tariffs 
affected hereby, in substantial accordance with the provisions of Rule 
9(k) of the Commission’s Tariff Circular No. 20 (§ 141.9(k) of this 
chapter) announcing the suspension of any of the provisions therein. 

**(d) Special and general permits. The provisions of this order 
shall be subject to any special or general permits issued by the Director 
of the Bureau of Service, Interstate Commerce Commission, Washington, 
D. C., to meet specific needs or exceptional circumstances. 

**(e) Application. This order shall not be construed to apply to 
transit or non-transit carload freight moving from Monroe or West 
Monroe, La., prior to the effective date of this order. (40 Stat. 101, 
Sees. 402, 418, 41 Stat. 476, 485, Sees. 4, 10, 54 Stat. 901, 912; 49 U. S.C. 
1 (10)-(17), 15 (4).)”’ 


No. 174, the following is text of this order issued January 7, 1944, and 
effective January 16, 1944: 


“*Tt is ordered, That: 


**§ 95.327 (a) Acceptance of carload shipments of grain, graim 
products, grain by products, and seeds covered by order notify, or 
straight-advise bills of lading. No common carrier by railroad subject 
to the Interstate Commerce Act shall accept for transportation, transport 
or move carload shipments of grain, grain products, grain by-products, 
or seeds : 

**(1) When consigned to a ‘notify’ party or to an ‘advise’ party 
at a location other than the billed destination of the shipment; 

**(2) When consigned to a ‘notify’ or to an ‘advise’ party at the 
billed destination of the shipment, unless the ‘notify’ or ‘advise’ party 
is authorized to accept notice of arrival of the shipment and to furnish 
disposition orders to the carrier’s agent at the billed destination. 
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““(b) Tariff provisions suspended. The operation of all tariff rules 
and regulations insofar as they conflict with the provisions of this order 
is hereby suspended. 

‘“(e) Announcement of suspension. Each of such railroads, or its 
agent, shall publish, file, and post a supplement to each of its tariffs 
affected hereby, in substantial accordance with the provisions of Rule 
9(k) of the Commission’s Tariff Circular No. 20 (§ 141.9(k) of this 
Chapter) announcing the suspension of any of the provisions therein, 
and changing the provisions of such tariffs so as to establish the pro- 
visions of this order. 

‘*(d) Special and general permits. The provisions of this order 
shall be subject to any special or general permits issued by the Director 
of the Bureau of Service, Interstate Commerce Commission, Washington, 
D. C., to meet specific needs or exceptional circumstances. 

‘*(e) Application. (1) This order shall apply to carload shipments 
moving in intrastate commerce as well as to those moving in interstate 
commerce. 

‘*(2) The provisions of this order shall not be construed to apply 
toa earload shipment for which a shipping order or bill of lading has 
been tendered to a common carrier by railroad prior to the effective date 
of this order. (40 Stat. 101, Sec. 402, 41 Stat. 476, Sec. 4, 54 Stat. 901; 
49U. S. C. 1 (10)-(17))”’ 


No. 175—Text of this order, which became effective January 8, 1944, 
is as follows: 


“It ts ordered, That (a) Routing of traffic requiring lighterage de- 
livery in New York harbor. The New York Central Railroad Company 
is hereby directed to accept and forward over its line to Corning, New 
York, and the Erie Railroad Company beyond, twelve (12) cars of float- 
ing cranes consisting of hulls and derricks shipped by the War Depart- 
ment from Dolomite Products Company, Odenbach Siding, New York, 
tothe War Department via Erie Railroad Company New York lightcrage 
delivery, under Block Permit QMR-WB 011303-W, and that all rules, 
regulations, and practices of said carriers with respect to car service are 
hereby suspended and superseded only as conflicting with the directions 
hereby made; provided that the billing covering all cars so routed shall 
carry a reference to this order as authority for the routing. 

“*(b) Rates to be applied. Inasmuch as the routing of traffic pur- 
suant to this order is deemed to be due to carriers’ disability, the rates 
applicable to traffic routed pursuant to this order shall be the same as 
would have applied had the shipments moved without specific routing. 

‘“*(e) Divisions of rates. In executing the orders and directions of 
the Commission provided for in this order, common carriers affected 
shall proceed, even though no division agreements are in effect, over 
the routes authorized; divisions shall be, during the time this order 
remains in force, voluntarily agreed upon by and between said carriers; 
and upon failure of said carriers to so agree, the divisions shall be here- 
inafter fixed by the Commission in accordance with pertinent authority 
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conferred upon it by the Interstate Commerce Act. If division agree 
ments now exist on the traffic affected, over the routes herein authori 
they shall not be changed or affected by this order. (40 Stat. 101, Secg 
402, 418, 41 Stat. 476, 485, Sees. 4, 10, 54 Stat. 901, 912; 49 U.S. 6.1 
(10)-(17), 15 (4))”’ 


No. 177—Order issued on January 11, 1944, directs railroads to accept 
diversion or reconsignment orders on coal from the Solid Fuels Ad- 
ministrator for War. The order makes the Solid Fuels Admin. 
istrator and his Agents Commission Agents for those purposes. 


. 178, issued January 11, 1944, prohibits railroads from furnishing 
refrigerator cars for loading or transporting such cars loaded with 
lard, lard compounds, lard substitutes, rendered pork fats, vegetable 
oil shortening, cooking and salad oils, animal tallow, dried fish, dried 
or powdered skim milk, concentrated skim milk, concentrated citrus 
juice or empty beer containers. Amendment No. 1 to this order was 
released on January 29, 1944. 





Charles W. Taylor Appointed Refrigerator Car Permit Agent 


The I. C. C. by Amendments No. 1 to Service Order 95, No. 4 to 
Service Order 104, and No. 1 to Service Order 165, has appointed 


Charles W. Taylor, Manager, Refrigerator Car Section, Car Service 
Division, A. of A. R., 59 East Van Buren Street, Chicago, IIl., its Agent 


to issue permits for the use of refrigerator cars under the above named 
Orders. 





Ex Parte No. 104—Terminal Services 


Examiner Claude A. Rice of the I. C. C., in a proposed report in 
Ex Parte 104—Great Lakes Steel Corporation—Terminal Allowance, has 
recommended, that findings in prior report, 210 I. C. C. 9, be modified se 
as to find that the switching of loaded and empty cars from and to the 
yard and running tracks in the western part of the steel plant is part 
of respondents’ line-haul transportation service, but that switching be 
yond those tracks under conditions now prevailing is a plant service for 
which the carriers are not compensated by their line-haul rates. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 22, 1944, 
totaled 798,722 cars. This was an increase above the corresponding 
week of 1943 of 95,428 cars, or 13.6 per cent, but a decrease below the 
same week in 1942 of 19,359 cars or 2.4 per cent. 

Loading of revenue freight for the week of January 22, increased 
18,502 cars, or 2.4 per cent above the preceding week. 


—_—_ 
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Miscellaneous freight loading totaled 367,389 cars, an increase of 
11,229 cars above the preceding week, and an increase of 31,839 cars 
above the corresponding week in 1943. 





1943 Revenue Ton-Miles 


Railroads in 1943 handled the greatest volume of freight traffic, 
measured in ton-miles of revenue freight, for any year on record. In 
that year it amounted to approximately 725,447,456,000 revenue ton- 
niles, according to preliminary estimates based on reports received from 
Class I railroads. This was an increase of 13.7 per cent compared with 
1942, and an increase of 53 per cent compared with 1941. The volume 
of freight traffic carried by the railroads in 1943 was an increase of 118 
per cent compared with 1939. 

For the month of December, 1943, alone, the railroads handled 
about eight per cent more ton-miles of revenue freight than in the same 
month of 1942. 

The following table summarizes revenue ton-mile statistics for the 
twelve months of 1943 and 1942: 

Per Cent 
1943 1942 Increase 
10 months 606,572,456,000 526,054,986,000 15.3 


November a 59,575,000,000 56,958,793,000 4.6 
December b 59,300,000,000 55,030,990,000 7.8 





12 Months 725,447,456,000 638,044,769,000 13.7 


a Revised estimate 
b Preliminary estimate 





Railway Revenues and Expenses 


Class I railroads of the United States in November 1943, had an 
estimated net income, after interest and rentals, of $62,900,000 compared 
with $111,309,523 in November, 1942. Class I railroads in November, 
1943, had a net railway operating income, before interest and rentals, 
of $96,380,734, compared with a net railway operating income of $149,- 
008,985 in November, 1942. November is the sixth consecutive month 
in which the net earnings of the carriers has shown a decline. 

Operating revenues for the month of November totaled $762,057,819 
compared with $690,108,128 in November, 1942, while operating ex- 
penses totaled $502,213,292 compared with $406,389,193 in the same 
month of 1942. 

Class I railroads in the eleven months ended on November 30, 1943, 
had a net railway operating income, before interest and rentals, of 
$1,284,790,739 compared with $1,310,089,744 in the same period in 1942. 

_ This is the first time since 1938 in which the year’s cumulative net 
railway operating income has been smaller than in the corresponding 
period of the previous year. 
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Car Loading Estimate for First Quarter 1944 


Freight car loadings in the first quarter of 1944 are expected to be 
about 1.2 per cent above actual loadings in the same quarter in 1943, 
according to estimates just compiled by the thirteen Shippers’ Advisory 
Boards. 

On the basis of those estimates, freight car loadings of the twenty. 
eight principal commodities will be 8,138,332 cars in the first quarter of 
1944, compared with 8,043,164 actual car loadings for the same commod. 
ities in the corresponding period in the preceding year. Ten of the 
thirteen Shippers’ Advisory Boards estimate an increase in carloadings 
for the first quarter of 1944 compared with the same period in 1943 but 
three (the Southeast, Southwest and Trans-Missouri-Kansas) estimate 
decreases. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 15, 1944, 
totaled 780,220 cars. This was an increase above the corresponding week 
of 1943 of 24,722 cars, or 3.3 per cent, but a decrease below the same 
week in 1942 of 31,107 cars or 3.8 per cent. 

Loading of revenue freight for the week of January 15, increased 
17,221 cars, or 2.3 per cent above the preceding week. 

Miscellaneous freight loading totaled 356,160 cars, an increase of 
9,817 cars above the preceding week, but a decrease of 6,899 cars below 
the corresponding week in 1943. 





Railway Operating Revenues 


Based upon advance reports from Class I railroads, whose revenues 
represent 81.7 per cent of total operating revenues, it is estimated that 
railroad operating revenues in December, 1943, were 8.7 per cent more 
than in the same month of 1942. This estimate, covers only operating 
revenues and does not touch upon the trends in operating expenses, 
taxes or final income results. 

Estimated freight revenues in December, 1943, were greater than 
in December, 1942, by 5.0 per cent, while estimated passenger revenues 
were greater by 25.3 per cent. 





Steam Railway Accidents 


The I. C. C. reports that there were 14,714 train accidents during 
the eleven-month period ended with November 1943, compared with 
11,919 in the same period in 1942. 

During the 1943 period there were 1,631 trespassers killed and 1,274 
injured, compared to 1,876 killed and 1,510 injured in 1942. 

There were 181 passengers killed in 1943 with 4,629 injured. This 
compares with 85 killed and 3,038 injured in 1942. 
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Railroad Retirement and Unemployment Insurance 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission made public on January 6, a study in regard to 
“Employee Retirement and Unemployment Insurance as Affecting Rail- 
way Finanees.’’ It was prepared by Edward Crane, Statistical Analyst, 
and covers 58 mimeographed pages. 





New Equipment Installed 


Class I railroads puts 28,708 freight cars and 773 locomotives in 
service in 1943. This was the smallest number of cars installed since 
1940, but the greatest number of locomotives since 1930. 

In 1942 the railroads put 63,009 new freight cars and 712 new 
locomotives in service. 

Of the new freight cars installed in the past calendar year, there 
were 1,923 plain box, 356 automobile, 8,792 gondola, 15,137 hopper, 
2,446 flat, four refrigerator, three stock, and 47 miscellaneous cars. 

The new locomotives installed in 1943 included 429 steam, 15 elec- 
tric, and 329 Diesel, compared with 308 steam and 404 electric and 
Diesel in 1942. 

Class I railroads on January 1, 1944, had 35,737 new freight cars 
on order. On the same date last year they had 27,061 on order. 

Of the total number on order on January 1 this year, there were 
10,944 plain box, 3,508 automobile box, 4,869 gondola, 13,651 hopper, 
1,200 refrigerator, 200 stock, and 1,365, flat cars. 

Railroads also had 955 locomotives on order on January 1, this 
year, which included 339 steam, three electric, and 613 Diesel locomo- 
tives. On January 1, 1943, they had 888 locomotives on order which 
included 355 steam and 533 electric and Diesel. 





Explosive Regulations Amended 


The I. C. C. on January 19 issued an Order amending its regulations 
for the transportation of explosives. 





Car Service Division Rule 199 Effective Date 


In compliance with a recommendation of the General Committee, 
Operating-Transportation Division, A. of A. R., the effective date of 
Car Service Division Order 199 has been postponed from February 1, 
to April 1, 1944. 





Female Employees on The Railroads 


_ The I. C. C. has reported that the total of employees of Class I 
railroads at the middle of the month of November amounted to 1,367,203. 
Of this number 103,209, or 7.55 per cent were women. 
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Prices For Freight Car Castings 


An upward adjustment of 17 per cent in the ceiling prices for mis- 
cellaneous freight car castings to compensate for increased production 
costs, principally labor, was announced January 15 by the Office of 
Price Administration. 

Around 60,000 new freight cars, 20,000 for domestic use and 40,000 
for foreign needs of the War Department and for Lend-Lease require. 
ments, are to be constructed in the first six months of 1944, OPA said. 
Because of increased costi of production, the higher prices for miscellan- 
eous freight car castings are necessary for unimpeded’ production. 

The increase is the only upward adjustment in prices for the cast- 
ings since ceilings were established in November, 1941, at the levels 
prevailing in July of that year. 





Attorney General’s Coal Mine Ruling 


Secretary of the Interior Ickes announced on January 17, that he 
had received an opinion from Attorney General Biddle that the Smith- 
Connally ‘‘ Anti-Strike’’ Act does not require the Government to re- 
linquish possession at this time of the coal mines seized in the November 
strike. 

The Act provides that mines taken over by the Government shall 
be returned to their owners not later than 60 days after the restoration 
of the productive efficiency prevailing prior to the Government posses- 
sion. The Attorney General ruled that ‘‘productive efficiency has not 
been restored within the meaning of Section 3 of the War Labor Dis- 
putes Act’’ even though the tonnage being produced under Government 
possession may be equal to or exceed that of the period prior to the 
Government take-over. The Attorney General said: 

‘‘The productive efficiency of a mine cannot be determined alone 
by the physical volume of coal produced at a given time; it is also 
necessary to consider whether, if the Government relinquishes possession, 
there will be further interferences with production through strikes or 
stoppages or threats of strikes or stoppages.’’ 





Anthracite Coal Shipments Restricted 


Coal Administrator Ickes has moved to ease serious fuel shortages 
on the Eastern seaboard by prohibiting until April 1 further movement 
of anthracite to points West of the Pennsylvania-Ohio line. 





Coal Stockpiling Order Amended 


The Solid Fuels Administration has amended its Regulation 10. 
The Regulation sets forth certain restrictions on shipment of coal] and 
outlines limitations on coal stocks. 
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Senate Interstate Subcommittee Named 


Chairman Wheeler of the Senate Interstate Commerce Committee 
recently appointed a subcommittee consisting of Senators Johnson, 
Colorado, chairman; Reed, Kansas, and Clark, Idaho, to consider the 
following bills: 

S. 1489, introduced by Senator Reed, of Kansas, to establish addi- 
tional standards and to declare the policy of Congress with respect to 
the abandonment of railroad lines. 

§. 1530, introduced by Senators Reed, Clark, and Wherry, providing 
for centralized administration of certain functions relating to produc- 
tion, transportation, distribution, sale, ete. of oil, gas and coal. 





House Interstate Committee Personnel Change 


Representative Harve Tibbott, Republican, of Pennsylvania has re- 
signed as a member of the Interstate and Foreign Commerce Com- 
mittee in order to become a member of the Appropriations Committee. 
Representative Hugh D. Scott, Jr., Republican, of Pennsylvania, was 
selected to succeed him. 





1. C. C. Appropriations For 1945 Fiscal Year 


An appropriation of $9,181,700 to cover expenses of the Interstate 
Commerce Commission in the fiscal year 1945 was recommended by the 
House Appropriations Committee in H. R. 4070, the Independent offices 
Appropriation Bill, reported favorably by that Committee on January 
26. The amount recommended for the Commission is an increase of 
$269,700 above the 1944 appropriation, but a decrease of $155,000 be- 
low the Budget estimates. 





House Committee Report Discusses Transportation 


Relaxation of priorities on transportation equipment was urged in 
a report made public recently by a subcommittee of the House Naval 
Affairs Committee which is investigating the war effort in congested 
areas. 


‘‘The status of transportation throughout the Nation is alarming,”’ 
the committee said. ‘‘This is attributable to the negative attitudes of 
the transportation industry and the War Production Board. Prior to 
the declaration of war, leaders of the transportation industry vigorously 
repelled all attempts to get them to augment their rolling stock to meet 
inevitable increased demands of the future. They now realize that the 
lean years of the past blinded their vision of the future. But this real- 
ation has come too late, for the War Production Board has barred 
action to relieve this situation in an overemphasis on the manufacture 
of planes, tanks, ships, and armaments. One of the most shortsighted 
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policies of the War Production Board has been ,its denial of raw mate. 
rials to manufacturers for the production of rolling equipment and parts 
and accessories, without which trains, automobiles, trucks, and other 
transportation vehicles cannot be operated. From the beginning of our 
investigations of congested areas in March 1943, we have constantly 
urged the relaxing of priorities on transportation equipment, the aug. 
menting of the production of rolling stock of all types, and kinds, double 
tracking of rail lines, and the widening and straightening of highways, 

Unfortunately, this transportation crisis of the war comes at the 
very climax of the task of furnishing transport for invasion forces in 
two oceans. This is in addition to the job of supplying the Nation. 
Two years of war strain on the old equipment make replacement with 
new equipment mandatory. Especially is this the case for the west coast, 
as the shift to the Pacific can be realized only through adequate cross- 
eountry transportation. The first 6 months of 1944 will be the hardest. 
The transportation crisis can be weathered only through augmentation 
and careful conservation of equipment and thrifty use of existing man- 
power.’’ 

The Committee also advocated a more simplified' method of obtain- 
ing necessary replacement parts in order to keep transportation facilities 
in service. 





Civil Aeronautics Act Amendment Tabled 


The House Rules Committee tabled a bill streamlining the Civil 
Aeronautics Act after learning that representatives of railroads, steam- 
ship lines and other interests opposing the bill had not been given an 
opportunity to be heard. 

Rep. Wolverton told the Rules body that ‘‘ practically every state” 
had indicated opposition to provisions of the bill which he said removed 
State control over intra-state airlines. 

“*It absolutely destroys states rights,’’ Wolverton said. He said it 
would effectively hamper development of intrastate heliocopter and air 
lines in the postwar period. 

He said railroads and steamship lines objected to provisions of the 
bill which in effect would bar them from the aviation field. 





Lee Appointed C. A. B. Member 


The Senate on January 15, confirmed the nomination of Josh Lee, 
of Oklahoma, as a member of the Civil Aeronautics Board for the term 
of six years expiring December 31, 1949. 





R. F. C. Directors Reappointed 


The President announced on January 14, the reappointment of the 
Board of Directors of the Reconstruction Finance Corporation when he 
sent their nominations to the Senate for confirmation. They are as 
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follows: Charles B. Henderson, Nevada, Chairman; Charles T. Fisher, 
Jr, Michigan; Sam Husbands, South Carolina; Howard J. Klossner, 
Minnesota, and Henry A. Mulligan, New York. 





Social Security Board Annual Report 


The Social Security Board urged Congress to provide a, “‘stronger 
system’’ of social security, including expansion of covering, new types 
of protection such as hospital and medical expenses, and Federal Un- 
employment Insurance to replace the existing State systems. 

In an Annual Report to Congress, Chairman Altmeyer called for 
these five principal provisions under an expanded Social Security 
Program : 

1. Old-age and Survivors’ Insurance for more than 15,000,000 to 
20,000,000 persons now excluded, such as farm and household workers, 
employes of public organizations and non-profit institutions, and self- 
employed persons. 

2. Protection of social security rights of persons in the Armed 
Forces. 

3. Insurance against total loss of income resulting from permanent 
or total disability. 

4. Insurance to cover hospital and medical expenses. 

5. Substitution of National Unemployment Insurance for the 51 
separate State and Territorial Systems which ‘‘exclude millions of wage 
and salary earners.’’ 





National Mediation Board Appointment 


The Senate on January 24, confirmed the nomination of former 
Senator Harry H. Schwartz, of Wyoming, to be a member of the Nation- 
al Mediation Board for the term expiring on February 1, 1947. 





Pullman Company Anti-Trust Suit 


The Pullman Company’s dual service of manufacturing pullman 
railroad cars and furnishing ‘‘ personal service’’ constitutes a violation of 
the anti-trust laws and must be separated, a three-judge federal district 
eourt in Philadelphia ruled. 

The court ruled unanimously in the Government’s anti-trust suit 
against Pullman that there must be an absolute separation of the manu- 
facturing from the servicing branch. The court, however, rejected two 
other demands of the Government’s suit. 

In a 2 to 1 decision, the court refused the Government’s demand 
that Pullman Inc., be ordered to ‘‘stay’’ in the servicing business, 
dispose of the car manufacturing business, and purchase sleeping cars 
only on a competitive bidding basis. 
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N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board has 
announced that on January 8,. it had 5316 cases awaiting decision. The 
Board had heard 805 of these of which 119 were deadlocked. 





Natural Gas Ban Extended 


To husband supplies of natural gas in the Appalachian area, pend- 
ing completion of a new pipeline from Texas to West Virginia, the War 
Production Board’s Office of War Utilities recently extended its ban 
on deliveries to include industrial and commercial users having stand-by 
facilities capable of burning any type of fuel other than liquid petroleum 
gas. The extension of the ban is effective January 12. 





Tennessee Gas & Transmission Co. Pipeline Construction 


The Anthracite Institute, National Coal Association, United Mine 
Workers of America, and the Railway Labor Executives Association, on 
January 13 filed a Petition for Review with the U. S. Court of Appeals 
for the District of Columbia, asking for a review of an opinion and 
order of the Federal Power Commission granting a Certificate of Publie 
Convenience and Necessity to the Tennessee Gas and Transmission Com- 
pany authorizing construction and operation of a natural gas pipe line 
from Louisiana to Kentucky. 





Return of T. P. & W. Demanded 


George P. McNear, Jr., president of the Toledo, Peoria & Western 
Railroad, in a letter to Secretary of War Stimson January 25, made a 
demand for the return by the Secretary to the corporation of its railroad 
properties, operated by the Office of Defense Transportation since their 
seizure by the government as the result of a labor dispute nearly two 
years ago. Mr. McNear took the position that, when the Secretary of 
War took over all of the railroads on December 27, 1943, pursuant toa 
Presidential order, he also took over the T. P. & W. from the O. D. T. in 
‘exclusive and complete’’ possession, and that, therefore, when he ‘‘tern- 
inated and relinquished’’ possession and control as of midnight January 
18, the properties should have been returned to the corporation. 





Pine Freight Charges Clarified 


On January 30, 1944, the Office of Price Administration announced 
that western pine mills were authorized to compute freight charges on 
Government bills of lading in the same manner as on commercial bills 
of lading to obtain for shipper the same freight rate advantage as would 
be obtained if shipment had moved originally on commercial bill of 
lading (Amendment 12 to MPR 94, effective January 29, 1944.) 
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Motor Transportation 


By J. Nrntan BEALL, Editor 


INDEX 

Item No. 
Anti Trust Action—Allied Van Lines ; 1 
“Grandfather” Rights—Supreme Court Decision 2 
Tariff Minimum Weights—Supreme Court Decision 3 
Local Transportation—I. C. C. Jurisdiction 4 
Railroad Purchase of Motor Carriers .......... 5 
Freightways System—Pooling Plan—Dismissed 6 
Transco System—Pool Plan 7 
Irregular Route Common Carriers 8 
Loaders—Fair Labor Standards Act 9 
Associated Transport—Merger Upheld 10 
National Highway Program .............. oe 1] 
Intrastate Operation—National Labor Relations Act 12 
Motor Carrier Revenues 13 


1. Anti Trust Action—Allied Van Lines 


On January 11, 1944, the Department of Justice brought injunction 
proceedings, under the Anti Trust Laws, against Allied Van Lines and 
the National Furniture Warehousemen’s Association. Twenty-one as- 
sociated carriers and companies, and forty-two officers, directors and 
agents were also included in the proceedings. The Government charges 
restraint of competition and monopoly of transportation of household 


s. 
See Practitioners Journal XI, page 329, January 1944, for other 
court proceedings involving Allied Van Lines. 
The Anti Trust action was filed in the United States District Court 
at Chicago. 





2. “Grandfather” Rights—Supreme Court Decision 


On January 17, 1944, the Supreme Court reversed the Commission 
on its decision denying the Chicago and Northwestern Railway Co. its 
application for a certificate under the ‘‘grandfather’’ clause of the 
Motor Carrier Act. The title of the case, before the Supreme Court, is 
Charles M. Thomson, as Trustee of the Property of the Chicago and 
Northwestern Railway Company v. U. S. 

The Commission held that the railroad was not entitled to ‘‘grand- 
father’’ rights because it did not own and operate, and did not control 
the operations of the vehicles which performed services for the rail- 
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Te cmt 
road. The services were performed under contract with common car. Fils, 
riers by motor vehicle, which common carriers secured certificates un. she 
der their claimed ‘‘grandfather’’ rights. The Supreme Court held that ha: 
the railroad was entitled to ‘‘grandfather’’ rights, and distinguished Th 
the case of United States v. Rosenblum Truck Lines, 315 U. S. 50. The 
Supreme Court held that the railroad was a common carrier in that it 
dealt with and assumed responsibility to the public, and that its re 
lationship with the motor carriers was merely in aid of the railroad ser. 
vice. In 


This decision appears to definitely overrule a number of decisions 
by the Commission, such as Boston and Maine Transportation Co., 30 
M. C. C. 697, involving railroad’s motor carrier services; and may 
overrule many other decisions of the Commission, involving the em- 
ployment by motor common carriers, who hold their services out to 
the public, of other motor carriers to perform services. 





3. Tariff Minimum Weights—Supreme Court Decision 






















of the 

On February 7, 1944, the Supreme Court reversed the Commission »- digg 
in Rugs and Matting from the East to Western Trunk Line Territory, ™ 
I & S Docket No. M 1216, 34 M. C. C. 641. The case before the Su- 
preme Court, is titled Eastern-Central Motor Carriers Association, street 
Middle Atlantic States Motor Carriers Conference, Inc., et al. v. United sary 
States and Interstate Commerce Commission. _ 

The Commission had rejected certain tariffs naming rates on ship- y 
ments having minimum weights of 30,000 pounds. The Commission had we 
pointed out that, in the territory involved, 30,000 pounds could not be 
transported on a single truck. The Commission suggested that 30,000 the 1 
pounds minimums were discriminatory against shippers of smaller lots. 

The Commission held that rates based on minimum weights, could not 
be justified unless the carriers, proposing such rates, could show cor- 
responding reductions in the cost of handling such shipments. 

The Supreme Court took the view, that the Commission could not 
establish, as a policy, rates based on minimum weights, with ‘‘cost the chas' 
exclusive criterion, eliminating all other considerations, including com- Divi 
petitive conditions, amounting to necessity.’’ The Court recognized quis 
that a different ‘‘policy’’ for rails and motor carriers could be disas- 
terous. The Court said: to ¢ 

“*In short, the very fact a rail carload is 30,000 pounds and a truck- ee 

load 20,000, with rates respectively tied to these weights, may make a 

a life-or-death difference in the competitive struggle, with conse- cific 

quences affecting not only the carriers but the public interest as U 

well.’’ = 

car 

The Court refers to the failure of the Commission to make findings me! 
appropriate to sustain the order. The Court said: the 
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‘‘We do not undertake to determine what results the Commission 
should reach. But we cannot say the one at which it has arrived 
has the sanction of law without further basis than we now have. 
This in itself requires reversal.’’ 





4. Local Transportation—1. C. C. Jurisdiction 


In Passenger Fares between District of Columbia and Nearby 
Virginia, Docket 28991, decided January 18, 1944, the Commission took 
jurisdiction over bus and street railway transportation wholly within 
acommercial zone. The Commission established ‘‘reasonable rates’’ and 
reduced the fares to certain Government installations, below the local 
sone fares applicable to other passengers. The Commission prescribed 
single trip cash fares, and a series of commutation fares, and joint 
fares between the local bus lines and the local street railway. The Com- 
mission found jurisdiction under the National Transportation Policy, 
and set aside the exemptions contained in Section 203 (b) (8). None 
of the operations of any of the companies had any relation to or effect 
on any transportation otherwise subject to the Commission’s jurisdic- 
tion. 

The Commission took jurisdiction and prescribed joint fares, with 
street railway company, on the theory that such jurisdiction was neces- 
sary to administer its assumed jurisdiction over the motor carriers. 
Jurisdiction over the street railway was by way of extension of the 
“Shreveport’’ doctrine. The decision was by the full Commission, with 
two dissents. 

Respondents will file petitions for reconsideration, and, if necessary, 
the matter will reach the Courts. 





5. Railroad Purchase of Motor Carriers 


In Southern Pacific Co.—Control, Pacifie Motor Trucking Co.—Pur- 
chase—Valley Motor Lines, Inc., MC-F-2073, the Commission, through 
Division 4, discussed the conditions imposed in cases involving the ac- 
quisition of motor carriers by railroads. 

In these proceedings the railroad was authorized to acquire and 
to continue to operate motor carrier lines, having no relation to the op- 
erations of, the railroad. The acquired motor carrier may continue to 
perform all-truck single-line service. 

_ The decision apparently greatly modifies the prior holding in Pa- 
cific Truck Lines, Inc.—Control—Barker Motor Freight, 5 M. C. C. 9. 
Under the decision by Division 4, when a railroad acquires a motor 
carrier, the motor carrier may render service ‘‘auxiliary or supple- 
mentary’’ to the railroad service, and in addition thereto or included 
therein, may render direct all-truck service to the public. 
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6. Freightways System—Pooling Plan—Dismissed to conduc 

= Pie . t 

The Commission dismissed the pool plan submitted by Freightways ~~ 
System. —~, 


that an | 
telephon' 
sion said 


Some time ago the Department of Justice brought suit, under the 
Anti Trust Laws, for the dissolution of Freightways System. The 
effective date of the decree, in the Anti Trust action, had been stayed 








from time to time, pending action by the Commission on the pool plan. “W 
The Commission apparently did not decide the case on its merits, but tele! 
dismissed the application by reason of the fact that data which had been so | 
requested, had not been furnished. rou’ 
bet 
No! 
7. Transco System—Pool Plan gen 
Application by Transco System in Docket MC-F-1883 for approval & through 
of a pool plan, has been found not to require approval by the Com. frequen 
mission. It was held that the plan merely involved cooperation between reguiar 
the parties, as distinguished from pooling under Section 5(1). 
8. Irregular Route Common Carriers Pa 
rs 
Questions relating to the operations which irregular route common ay 
carriers may perform are before the Commission in a number of cases. New Y 
McCormack-Payton Storage & Moving Co., Kansas City, Mo., Docket the Mc 
MC 11133, has petitioned the Commission to construe its operating 9 j.dor : 
rights. The carrier is a mover of household goods and holds radial rights T" 
from Kansas City. The issue is whether a carrier may, under its radial 9 yaks, 
certificate, transport from one point in its radial territory to another dietior 
point in its territory by passing through, its radial base. The petition eation. 
was filed on January 24, 1944. The carrier contends that it is unable 9 jue 
to reconcile the decisions of the Commission in Portland Van and Stor- § yithir 
age Co., Inc., MC 34917 Sub 1, decided July 1, 1942, 34 M. C. C. 420, B both 1 
and Jack Cole Company, Inc., common carrier application, 32 M. C. ¢. safety 
199. T 
On complaint of Gay’s Express, Inc., v. Marvin J. Haigis and § gorif 
Kneeland G. Nichols, Docket MCC 276, the issue was transportation court: 
through a radial base. The case was heard by a joint board and by 
recommended report and order filed June 6, 1942, the board held the 
operations to be unlawful. Exceptions were taken to the board’s pro- 
posed report and the matter is still pending before the Commission. y 
G & M Motor Transfer Co., Inc., Docket MC 73673, has petitioned Tran: 
the Commission to construe its operating rights, involving radial bases. ' 
The petition was filed November 17, 1943. The Common Carrier Division Divis 
of the American Trucking Associations has intervened in the case. is Me 
In Docket MC 5938 Sub 5, Springfield Martin’s Express, the Com- state 
mission had occasion to consider certain rights of irregular route car- lengt 
riers. The company, entertaining some doubts with respect to its rights, 


applied to the Commission for a certificate of convenience and necessity 
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to conduct regular route operations. The application was denied, on the 
ground that the applicant had not established public convenience and 
necessity. In passing upon the issues involved, the Commission held 
that an irregular route carrier could establish terminals and maintain 
telephone stations, but could not fix regular schedules. The Commis- 
sion said : 


‘‘We see no objection to an irregular route carrier maintaining a 
telephone, call station, or terminal at points authorized to be served, 
so long as the service performed continues to be one over irregular 
routes and does not evolve into a periodic regular-route operation 
between terminals.’’ 


None of the decisions of the Commission appears to effectively an- 
swer questions respecting the authority of radial carriers to operate 
through radial bases, nor throw much light on the distinction between 
frequent service over irregular routes and scheduled service over ir- 
regular routes. 





9. Loaders—Fair Labor Standards Act 


In an action to recover, under the Fair Labor Standards Act, certain 
loaders brought suit against Pyramid Motor Freight Corporation. Judge 
Fee, sitting in the U. S. District Court for the Southern District of 
New York, held that the question of jurisdiction and exemptions, under 
the Motor Carrier Act, must first be passed on by the Commission, in 
order that there may be uniformity in the application of thei law. 

The plaintiffs worked at both loading and unloading, on the side- 
walks. The Commission, the Court pointed out, has already taken juris- 
diction over ‘‘loaders,’’ and, if the plaintiffs fall within that classifi- 
cation, the plaintiffs can not recover for overtime at penalty rates. The 
issue presented, involved the question as to whether loaders who work 
within the vehicles and loaders who work outside of the vehicle, are 
both loaders, within the jurisdiction of the Commission to prescribe 
safety regulations. 

The effect of the decision is that the plaintiffs must have their status 
clarified by the Commission before they can maintain action in the 
courts. 





10. Associated Transport—Merger Upheld 


The Supreme Court has upheld the merger involved in Associated 
Transport. 

The merger was attacked by certain truck lines and the Anti Trust 
Division of the Department of Justice intervened. The title of the case 
is McLean Trucking Company, Inc., et al., v. United States and Inter- 
state Commerce Commission. The Court discussed, at considerable 
length, the application of the Anti-Trust Laws, to matters committed 
to the jurisdiction of the Interstate Commerce Commission. The Com- 
mission cannot ignore the Anti-Trust Laws, but it is not bound by the 
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policy of those laws, in considering transportation policy, committed 
to its jurisdiction. 








11. -National Highway Program 


The President has submitted to Congress, a plan for a 34,000 mile 
trans-continental net work of highways. The proposal was said to be 
‘essential to the future economic welfare and the defense of the Na. 
tion.”’ 

The cost was estimated at $750,000,000 annually. The report was 
prepared by the National Interregional Highway Committee. The re. 
port states : 


‘‘The Committee does not suggest that there is need of special high. 
way facilities for the accommodation or encouragement of long dis 
tance trucking.’’ 





12. Intrastate Operation—National Labor Relations Act 


In a case dealing with loca] street railways and bus lines in Balti. 
more, Maryland, the 4th Federal Circuit Court of Appeals, has held that 
the National Labor Relations Act, covers matters which may affect inter- 
state commerce. The company had been directed to disband an ‘‘inde- 
pendent union.’’ While the street railway was not engaged in interstate 
commerce, it served many plants producing goods for interstate con- 
merce, and disruption of transportation service would interfere with the 
free flow of goods in interstate commerce. 

The decision was prepared by Judge John J. Parker and concurred 
in by Judges Morris A. Soper and Armistead M. Dobie. 






















13. 


In November of 1943 the operating ratio of motor freight carriers 
was 97.7 as compared with 97.1 in October of 1943, and 93.5 in November 
of 1942. 

The |. C. C. reports that Class I motor carriers of passengers had 
revenues of $32,408,564 in October, 1943 as compared with $26,406,226 
during the same month of 1942, an increase of 22.7 percent. During 
October, 1943 there were 48,927,190 passengers carried, an increase of 
29.8 percent over the figure of 37,668,106 carried in October 1942. 

Class I motor carriers of passengers had passenger revenues for 
the month of September, 1943 amounting to $33,057,166 as compared to 
$27,264,483 in the same month of 1942, an increase of 21.2 per cent. 

There were 47,012,807 passengers carried during September 1943. 
an increase of 29.3 over the figure of 36,355,891 for September, 1942. 


Motor Carrier Revenues 
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Freight Forwarder Regulation 
By Gites Morrow 


Commerce Counsel. Freight Forwarders Institute 


1. C. C. Removes Restriction Against Advancing of Freight 
Forwarder Charges 


Acting upon the petitions of the respondent rail carriers in the 
western district of the United States, and of the Freight Forwarders 
Institute, the I. C. C. has reopened for further consideration the pro- 
ceedings in Docket No. 27365, Freight Forwarding Investigation, and 
modified its order entered therein on January’ 6, 1941, to the extent of 
permitting rail and motor carriers, in connection with forwarder traffic 
moving beyond break-bulk points, to advance published charges of 
forwarders subject to part IV of the Interstate Commerce Act. 

In its report of January 6, 1941 on this subject, 243 I. C. C. 53, 80, 
the Commission found that the practice of respondent rail and motor 
carriers of advancing to forwarders the charges made by forwarders to 
their customers, and making settlement with forwarders by off-setting 
amounts of freight charges due by sums of uncollected forwarder 
charges, had the effect of granting unlawful concessions to forwarders, 
and an order was entered requiring the abandonment of the practice. 

In its report upon further consideration in this proceeding dated 
January 3, 1944, the Commission states: ‘‘Since the decision in the re- 
port on further hearing, part IV of the act, providing for the regula- 
tion of freight forwarders, has become effective. Section 405 of that 
part imposes upon freight forwarders the duty of establishing, observ- 
ing and enforcing just and reasonable rates and charges for such ser- 
vices and just and reasonable classifications, regulations, and practices 
relating thereto. The requirements and our authority in that respect 
are similar to those relating to common carriers by railroad, motor ve- 
hicle, and water carriers under other parts of the act. ***** While oc- 
cupying a unique status in the field of transportation, the forwarder 
has been recognized by Congress as an agency of transportation, and 
forwarder rates, charges, and practices have been made subject to our 
regulation in a manner similar to those of other transportation agencies 
subject to the act. Petitioners submit and we agree, that the enactment 
of part IV has removed the grounds upon which the findings of unlaw- 
fulness in the prior reports were based.’’ 
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Freight Forwarder Permits Issued 


A number of additional freight forwarder permits have been issued 
by the I. C. C. under the terms of section 410 of the Interstate Com- 
merce Act. A summary of the rights granted since the last issue of the 
JOURNAL follows: 

Docket No. FF-103, R. E. Shutt, d/b/a Service Carloading Co. 
Authorized, upon reconsideration, by order dated January 19, 1944 
to operate as a freight forwarder of commodities generally from points 
in Conn., Dela., Me., Md., Mass., New Hampshire, New Jersey, New 
York, Pa., Rhode Island, Vt., Va., W. Va., and the District of Columbia 
to Houston and Dallas, Tex. Request for rights to serve points in Ariz,, 
La., Okla., N. Mex., and points in Texas other than Houston and Dallas. 
denied. This is a reversal of a previous order, dated June 2, 1943, 
wherein the application was denied. The company is not now operating 
because of discontinuance of coastwise steamship service, but plans to 
resume operations upon resumption of water carrier service. This order 
follows the rule laid down in the case of Pan-Atlantic Carloading Dis- 
patch Co., Docket No. FF-29, decided October 4, 1943 (mimeograph). 

Docket No. FF-2, Pitt & Scott Corp. Authorized, by order dated 
January 19, 1944, to operate as a freight forwarder of commodities gen- 
erally, when consigned for export, from New York, N. Y., to the United 
States ports on the Atlantic Coast south of Norfolk, Va., on the Gulf 
of Mexico and Pacific Coasts, and to Vancouver, B. C. (insofar as the 
transportation takes place within the United States.) This permit is 
specifically limited to December 31, 1945. 

Docket No. FF-3, Mohegan International Corp. Authorized, by 
order dated January 20, 1944, to operate as a freight forwarder of 
commodities generally, when consigned for export, from New York, 
N. Y., to United States ports on the Atlantic Coast south of Norfolk, 
Va., the Gulf of Mexico and Pacific Coasts, and to Laredo, Tex. This 
permit will expire on December 31, 1945. 

Docket No. FF-122, Carloader Corporation. Authorized, by order 
dated January 20, 1944, to operate as a freight forwarder of commodi- 
ties generally, when consigned for export, from New York, N. Y., and 
Phila., Pa., to United States ports on the Atlantic Coast south of Nor- 
folk, Va., on the Gulf of Mexico and Pacific Coasts, and to Eagle Pass 
and Laredo, Tex. This permit likewise expires on December 31, 1945. 

Docket No. FF-144, Gulf Carloading Co., Inc. Authorized, by 
order dated January 24, 1944, to operate as a freight forwarder of com- 
modities generally from all points in 23 states and the District of Co- 
lumbia to all destinations in 36 states and the District of- Columbia, 
as specified in the order. The applications of two subsidiary companies, 
Gulf Carloading Co. of Texas, Inc. (Docket FF-147) and New Orleans 
Freight Distributing Co., Inc. (Docket No. FF-151) were dismissed on 
the ground that the capital stock of the three companies is owned en- 
tirely by a common stockholder, and that the three companies are op- 
erated generally as a single business. 
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Freight Forwarder Application For Permit Denied 


By order dated January 21, 1944, the I. C. C., Division 4, has de- 
nied the application of Texas Package Car Co. (Docket No. FF-71) for 
a permit to operate as a freight forwarder. As reasons for the denial, 
the report states that a majority of applicant’s capital stock is owned 
by National Carloading Corp., a freight forwarder to which a permit has 
already been issued covering all of the rights requested by applicant, 
and that issuance of a permit to applicant would, therefore, not be 
consistent with the public interest and the national transportation 
policy. 





Statistics of Freight Forwarders—Year 1942 


The I. C. C., Bureau of Transport Economies and Statistics, has re- 
leased a statement containing selected financial and operating statis- 
ties from annual reports of freight forwarders for the year ended 
December 31, 1942. The 23 page mimeograph is entitled Statement 
No. 443, and contains the first yearly report of statistics of freight for- 
warders subject to part IV of the Interstate Commerce Act. Since the 
Act was not passed until May, 1942, forwarders reporting for the 
year 1942 were permitted to submit estimates where figures were not 
available, and the data is incomplete in a number of instances. 

It is pointed out that freight forwarders have been divided into 
two classes for reporting purposes, those with gross annual revenues of 
$100,000 or more and those with gross annual revenues of less than 
$100,000. The term ‘‘gross revenues’’ means total operating revenues 
before deduction of the amount paid for transportation purchased. The 
statement contains information taken from the reports of 76 forwarders, 
51 of which fell in the first category specified above, and 25 of which 
had gross annual revenues of less than $100,000. The three largest 
companies reported total revenues which amounted to 79.4 percent of all 
forwarder revenues reported. Total revenue reported by all companies 
amounted to $162,631,210. 





Quarterly Statistics of Freight Forwarders 


The I. C. C. has released Statement No. Q-950 (QFF), containing a 
report of revenues, expenses and statistics of freight forwarders for the 
third quarter of 1943. The figures were obtained from quarterly reports 
of 52 freight forwarders having gross revenues of $100,000 or more per 
annum. The following table shows figures contained in the three quar- 
terly reports released to date for 1943: 
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SUMMARY 


REVENUES, EXPENSES AND STATISTICS OF FREIGHT FORWARDERS 
FOR THE FIRST NINE MONTHS OF 1943 






Operating Revenues 
; Ist Quarter 2nd Quarter 3d Quarter 
(46 Companies) (54 Companies*) (52 Companies) 

































Transportation revenue ........ 846,845,421 $49,125,027 $46,532,024 ae 
Transportation purchased—Dr-.: cart 
Railroad transportation ........... ... 26,476,517 27,113,482 25,528,823 
Motor transportation sestcshsevésastcnaene. ue 6,135,493 5,924 671 Chicage 
Water transportation 2000.00.00... 175,719 183,179 16,905 
Pick-up, delivery, & transfer service . 4,748,282 5,090,991 5,007.8 Th 
Other transportation purchased ..... 319,693 328,956 343,027 , 
Total transportation purchased ..... 37,261,654 38,852,101 36,821 316 for the 
Forwarder revenue from trans- the ral 
portation BORA tae .... 9,583,767 10,272,926 9,710,708 sion d 
Incidental revenues ......... ite, ne 186,455 193,074 father’ 
Total operating revenues 9,687,722 10,459,381 9 903,782 to con 
Operating Expenses of - 
Salaries, wages, & expenses of employees 5,223,438 5,777,910 5,940,658 applyi 
Paid to others for services rendered ..... 1,389,662 1,512,788 1,345,428 PP’: 
Operating rents oo... ccccceeccceee essen 258,863 272.451 289,232 tentio 
Communications and postage . 356,448 380,241 366,229 
Payroll taxes - sea 226,862 253,500 252,820 date, | 
All other operating expenses ee 756,336 841,459 813,860 tween 
Total operating expenses 8,211,609 9,038,349 9,008,227 ‘eaten 
Income Items _ 
Revenue from forwarder operations 1,476,113 1,421,032 895,555 own | 
Transportation tax accruals .................. 46,405 35,315 56,111 | 
Revenue, less taxes, from forwarder grour 
operations ; cc. 1,429,708 1,385,717 839,444 Comr 
Other income b scistivetiboes 11,400 25,248 15,830 ] 
Cg ree 1,441.108 1,410,965 855,274 
Miscellaneous deductions from income 9,475 8,178 20,336 
Net income before fixed charges and 
income taxes 1,431,633 1,402,787 834.938 
Fixed charges: , 
Interest on long-term debt 304 296 368 ( 
Other fixed charges : . 3,463 2,744 4514 
Total fixed charges ......... 3,767 3,040 4,882 | 
Net income before provisions ‘for 
income taxes 1,427,866 1,399,747 830,056 
Provisions for income taxes 559,458 576,056 329,695 


Net income 868,408 





823,691 500,361 










Statistics 


Tons of freight received from shippers 1,353,665 1,437,985 1,281,353 
Number of shipments received from 
shippers 4,957,297 5,078,711 5,225,900 





* Includes two duplications. 


Recent Court Decisions* 
By Warren H. WAGNER 


Railroad is entitled to ‘“‘grandfather” rights as common carrier by motor vehicle 
where “pre-grandfather” operations were conducted for railroad by contract 
carriers. 


Chicago & North Western Railway Company v. United States. 


The Supreme Court of the United States reversed the District Court 
for the Northern District of Illinois which had dismissed a petition by 
the railroad to set aside an order of the Interstate Commerce Commis- 
sion denying a motor common carrier certificate under the ‘‘grand- 
father’’ clause of the Interstate Commerce Act which permits a carrier 
to continue those bona fide operations which were being performed as 
of June 1, 1935. 

The Supreme Court held that the Commission erred by incorrectly 
applying the facts to the provisions of the law and congressional in- 
tention relating to ‘‘grandfather’’ rights of motor common carriers. 

The Chicago & North Western, prior to and after the ‘‘grandfather”’ 
date, supplemented its rail freight service by motor vehicle service be- 
tween its freight stations. It did not, however, buy or lease trucks, but 
instead engaged contract carriers who also serve other customers: The 
Commission ruled that under the circumstances the trucking oper- 
ations ‘‘have been and are those of other common carriers... in their 
own right and not those of the (railroad applicant,) and on those 
grounds dismissed the petition for rights. The lower court upheld the 
Commission. 

In its decision, however, the Supreme Court said: 


‘‘The railroad holds itself out . . . to engage in a single com- 
plete freight transportation service ... As an integral and es- 
sential part of this service . . . motor vehicle transportation between 
certain stations is provided. It... has none of the elements of an 
independent service offered on behalf of the motor vehicle operators. 
They may be replaced or eliminated at the sole discretion of the 
railroad. By any realistic test they are mere aids. 

‘‘Thus the railroad clearly is undertaking to transport freight 
by ‘another arrangement,’ as those words are used in the original 
. .. definition of ‘common carrier by motor vehicle.’ In short, it 
is a common carrier by motor vehicle within the meaning of the 
act... The railroad alone is entitled to common carrier ‘grand- 
father’ rights as to the motor vehicle service forming an integral 
part of its unified freight service.’’ 


_*At the time of going to press some of these decisions were available in type- 
Written form only, and not yet reported. Therefore citation was impossible. 
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Referring to the carriers who perform the transportation on behalf 
of the railroad the decision said that a certificate may be issued for 
common carriers by motor vehicle only to ‘‘the one who exercises diree. 
tion and control of the . . . operations and assumes full responsibility,” 
and that in the present ¢ase the facts show that ‘‘the railroad at all time 
maintains direct and complete control of the movement and handling 
of its freight by these operations. ’’ 





The Commission should find that case does not fall within statutory exceptions 
City of Yonkers v. United States, 88 Law Ed. Adv. Ops. 241. 


The Supreme Court of the United States, in reversing a three-judge 
District Court, held that where the authority of the Interstate Commerce 
Commission to act is limited by certain statutory exceptions, an order 
issued in the exercise of that authority is invalid unless it affirmatively 
appears from the Commission’s findings that the case does not fall with- 
in the statutory exceptions. The New York Central Railroad Company 
had filed a: application with the Commission for authority to abandon 
an electri. branch line extending 3.1 miles from Van Cortlandt Park 
Junction, New York City, to Getty Square, Yonkers, New York. See- 
tion 1(22) of the Interstate Commerce Act provides that the Commis. 
sion’s authority over railroad construction or abandonment ‘‘shall not 
extend to . . . street, suburban, or interurban electric railways, which 
are not operated as a part or parts of a general steam railroad, system 
of transportation.’’ The Commission, in authorizing the abandonment, 
made no finding as to whether such branch line was or was not ‘‘oper- 
ated as a part or parts of a general steam railroad system of transpor- 
tation.’’ Mr. Justice Douglas, speaking for the court, said: 


‘*. . . the fact that the Commission fails to make a finding on this 
jurisdictional question obviously does not preclude the reviewing 
court from making that determination. But we deem it essential 
in cases involving a review of orders of the Commission for the 
courts to decline to make that determination without the basic 
jurisdictional findings first having been made by the Commission. .. 
The Congress has entrusted to the Commission the initial respon- 
sibility for determining through application of the statutory stand- 
ards the appropriate line between the federal and state domains. 
Proper regard for the rightful concern of local interests in the man- 
agement of local transportation facilities makes desirable the re- 
quirement that federal power be exercised only where the statutory 
authority affirmatively appears. .. Where a federal agency is au- 
thorized to invoke an overriding federal power except in certain pre- 
scribed situations and then to leave the problem to traditional state 
control, the existence of federal authority to act should appear af- 
firmatively and not rest on inference alone.’’ 


A dissenting opinion was filed by Mr. Justice Frankfurter, and 
joined in by Mr. Justice Reed and Mr. Justice Jackson, expressing the 
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view that the Supreme Court should itself determine the jurisdictional 
question, and that the record sustained the lower Court’s determination 
on this point. Mr. Justice Frankfurter pointed out that the jurisdiction- 
al question was, in fact, an afterthought by the protestants, the point not 
having been raised until the case reached the lower Court. Answering 
the majority opinion assertion that a remand for the purpose of having 
the Commission make the jurisdictional finding is not to ‘‘insist on 
formalities and to burden the administrative process with ritualistic re- 
quirement,’’ the dissenting opinion likens the probable outcome of the 
litigation to ‘‘marching the king’s men up the hill and then marching 
them down again.’’ Concluding, Mr. Justice Frankfurter said: 


‘Ts not insistence on such an empty formalism a reversion to seven- 
teenth century pleading which required talismanic phrases, as for 
instance that a seller could not be held to warrant that he sold what 
he purported to sell unless the buyer pleaded warrantizando ven- 
didit or barganizasset? On the other hand, if the Court with all 
the facts before it does not think the Yonkers branch is a part of 
the railway operations of the New York Central, now is the time 
to say so.”’ 





Consolidation of seven large motor carriers into Associated Transport, Inc., approved. 


McLean Trucking Company v. United States. 


The Supreme Court of the United States approved the action of the 
Interstate Commerce Commission in permitting the consolidation of sev- 
en large motor carriers into one under the name Associated Transport, 
Inc. The merger brings into being the largest single motor carrier in 
the United States with routes extending over 24,338 miles from points 
in the far South to New England. 

Opposing the merger had been the McLean Trucking Company, the 
Department of Agriculture and others, who contended that the merger 
violated the anti-trust laws, and created a monopoly. 

The Court held: (1) That in view of the exemptions contained in 
Section 5(11) of the Interstate Commerce Act, the merger will not 
violate the Sherman Anti-Trust Act; (2) that the Commission, in pass- 
ing upon consolidations of this character, is required to give consid- 
eration to the effect of the curtailments of competition; (3) that the Com- 
mission did give consideration thereto and the Court ‘‘cannot say that 
the Commission measured ‘public interest’ by standards other than 
those Congress provided or that its findings do not comply with the re- 
quirements of the Act;’’ and (4) that, although the investment banking 
firm of Kuhn, Loeb and Company (which has important railroad man- 
agement connections), will own 9,000 out of 1,000,000 shares of the com- 
mon stock and one representative among the nine directors of Associated 
Transport, ‘‘we cannot find anything arbitrary or unreasonable in the 
conclusion that the consolidation as finally authorized will not result 
in Associated’s being affiliated with a carrier by rail.’’ 
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Mr. Justice Douglas, with whom Mr. Justice Black joined, filed , 
dissenting opinion. 





Non-recourse clause of uniform bill of lading relieves consignor notwithstanding 
prepayment clause. 


Illinois Steel Co. v. Baltimore & Ohio R. R. Co., 88 Law Ed. Adv. Ops. 
227. 


The Supreme Court of the United States held that a consignor 
signing the non-recourse clause in uniform bill of lading is not liable 
for additional charges where the carrier makes delivery to the consignee 
without payment of charges, although the bill also contains prepayment 
clause. 

The syllabi read as follows: 

The clauses of the uniform bill of lading adopted by the Interstate 
Commerce Commission for interstate rail shipments have the force of 
Federal law. 

Rail freight rates stated in tariffs filed with the Commission cover- 
ing interstate shipments cannot be lawfully released by the carrier or 
altered by others who may have assumed the duty to pay them. 

Tariffs filed with the Commission do not prescribe who is to pay 
the freight charges, and, subject to the prohibition against unlawful 
discrimination and to the limitations imposed by the uniform bill of 
lading prescribed by the Commission, the parties to a shipment, as be- 
tween themselves, are free to stipulate who shall pay the charges. 

Under the terms (§ 7) of the uniform bill of lading prescribed by 
the Commission for interstate rail carriers, the carrier is free either to 
demand payment of freight charges in advance by the consignor, to 
decline to make delivery to the consignee until such charges are paid 
or guaranteed, or, if delivery is made to the consignee without payment, 
to hold the consignee liable for all freight charges; but, if the non- 
recourse clause is signed by the consignor and no provision is made for 
prepayment of freight, delivery of the shipment to the consignee relieves 
the consignor of liability, and acceptance of the delivery establishes 
the liability of the consignee to pay all freight charges. 

The inclusion of a clause, in the provisions (§7) of the uniform 
bill of lading prescribed by the Commission for interstate rail ship- 
ments, requiring freight charges ‘‘to be prepaid,’’ complied with by the 
consignor by the prepayment of charges computed at the export freight 
rate, does not entitle the carrier, after it has made delivery to the con- 
signee without requiring payment by it of additional charges at the 
higher domestic rate, made necessary by the consignee’s manner of 
handling the shipment, to recover such additional charges from the 
consignor, in contravention of the non-recourse clause contained in the 
bill of lading, which, when signed by the consignor, purports to relieve 
it from liability where the carrier makes delivery without requiring 
payment of the lawful charges from the consignee; the prepayment 
clause not having the effect of negativing, or depriving the consignor 
of the benefit of, the non-recourse clause. 
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filed g In the construction of the prepayment and non-recourse clauses 
(§7) of the uniform bill of lading, it must be assumed that both clauses 
were intended by the parties to have some effect, and hence, unless un- 
avoidably in conflict, they must be reconciled so far as they reasonably 

itanding B may, so that each will have some scope for operation. 
The term ‘‘such charges,’’ used in § 7 of the uniform bill of lading, 
v. Ops. § making the consignor liable for ‘‘the freight and all other lawful 
charges,’’ and providing that, if the consignor stipulates that the car- 
R rier shall not deliver ‘‘ without requiring payment of such charges’’ and 
signor # the carrier makes delivery, the consignor ‘‘shall not be liable for such 
Hable charges,’’ includes all lawful charges which the consignor has not paid 

signee B or stipulated to pay in advance. 

lyment The non-recourse clause of § 7 of the uniform bill of lading, which, 
when signed by a consignor not required to prepay freight charges, re- 
lieves him of liability for such charges where the carrier makes delivery 





erstate B to the consignee without requiring payment of the charges, is equally 

ree of § applicable where the consignor has stipulated for the advance payment 
of some, but less than all, of the lawful charges, the consignor not being 

Cover: § deprived of the benefit of the non-recourse clause merely because he 

ler oF B agrees to pay a part of the charges. 

0 pay 

cp Inflationary effect of increase in fares should be considered by the Commission. 

ll 0 


os he. City of Jersey City and Fred M. Vinson v. United States. 


In Civil Action No. 3073, a three-judge court for the District of New 
ed by § Jersey, issued a permanent injunction against the Interstate Commerce 
her to # Commission in connection with its order authorizing an increase in rail- 
or, t0 § road passenger fares between Jersey City and Hoboken, N. J. and the 
» paid § Hudson Terminal, New York City. 

ment, The Court held that the Commission acted arbitrarily and contrary 
 non- § to the mandate of its statute in refusing to expand the scope of a sup- 
le for § plemental hearing to receive evidence that the carrier’s rise in business 
lieves # and net earnings had completely removed any reason for an increase. 
lishes § The Court also held that the Commission did not give sufficient effect 
to legislation and executive orders pertaining to price stabilization. 
iform | The Court said: 


hip- 

ke the ‘‘For the .. . Commission to permit the Director to intervene is 
-eight not enough under the relevant statutes, orders and directives with 
, con- reference to price stabilization. It is, of course, true that the Price 
t the Administrator does not have the authority to regulate carrier rates 
er of nor is such authority claimed here by the intervener but it is ap- 
» the parent that the executive orders issued with reference to stabili- 
n the zation do furnish a basic guide for all government agencies con- 
slieve cerned, including the Interstate Commerce Commission. . . . 

iring ‘*Tt does seem from these (Executive Order No. 9250, issued 
ment Oct. 3, 1942, and Executive Order No. 9328, issued April 8, 1943) 


ignor that the Commission here is under a distinct duty in this particular 
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case to give full effect. to war time conditions and the Stabilization 
legislation. It seems further, that in characterizing the allowed 
increase to this carrier as negligible and not directly causing ip. 
flation, that the Commission has failed to consider the dangerous 
cumulative effect of the present allowed increase in connection with 
all the other cumulative sources of inflation, perhaps small in 
themselves, but tending collectively to defeat the vital policy of 
controlling inflation as indicated in the above referred to Ex. 
ecutive Orders of the President and the Act of October 2, 1942.” 





REVENUE ACT OF 1944 


It is not planned to distribute the new Revenue Act to our mem- 


bers. However, any member who desires a copy of the 1944 Act will 
be furnished same if he will communicate with the Executive Secretary 
of the Association. 
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Water Transportation 


By R. Granvitte Curry, Editor 


Change of Procedure in No-Hearing Cases Involving Certificates and 
Permits—Proposed Reports to be Issued in All Such Cases. 


Until recently Division 4 of the Commission in no-hearing cases 
involving applications for permits or certificates to water carriers issued 
its reports in such cases and permitted reconsideration and formal hear- 
ing if petitions therefor were seasonably filed and appeared to justify 
reopening. This procedure has now been changed. 

In January, Division 4 instructed the Bureau of Water Carriers 
and Freight Forwarders to issue proposed reports in the name of the 
Bureau when passing upon applications under section 309 and section 
410, where no formal hearing is held. Hereafter, proposed reports will 
be issued in such cases. 

This change of procedure was made in order that Division 4 would 
have the benefit of exceptions to the proposed reports and briefs prior 
to taking action. 





Omnibus River and Harbor Bill Approved 


Carrying authorizations amounting to $420,875,000, the House 
Rivers and Harbors Committee on January 14, approved H. R. 3961, 
an Omnibus River and Harbor Bill, introduced on the preceding day 
by Chairman Mansfield of that committee. It is uncertain as to when 
the House will consider it. 

The bill was ordered favorably reported after the committee had 
reconsidered its previous action and, by a vote understood to have been 
13 to 5, agreed to include in the bill the Tombigbee project. The cost 
of that project is estimated at $66,000,000. Previously, the committee 
had rejected the proposal. As ordered reported the bill also includes 
the Alabama-Coosa project for which the authorization amounts to 
$60,000,000. 





Export Traffic Record in 1943 


Railroads handled without serious congestion in 1943 the greatest 
volume of export freight traffic on record. 

Cars of export freight, excluding grain and coal, unloaded at all 
ports in this country in 1943 totaled 1,401,186 compared with 893,576 
cars in 1942, or an increase of 67 per cent, and an increase of 147 per 
cent above that handled in 1940 in which year it amounted to 568,303 
cars. 
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Approximately 4,000 cars were unloaded daily in 1943, compared 
with 2,616 in 1942, and 2,235 in 1940. 

The number of cars unloaded at North Atlantic ports in 1943 was 
more than 75 per cent greater than the number handled in 1918 in the 
first World War. Due to the fact that the average tonnage per car in 
1943 was considerably more than it was in 1918, the volume of tonnage 
was even greater than indicated by the increase in the number of car. 


loads. 





Great Lakes Traffic Record 


Despite adverse operating conditions, Great Lakes carriers trans- 
ported the second largest tonnage in their history in the 1943 season, 
the ODT announced. The bulk freight traffic of the Great Lakes in 
1943, covering the four major commodities of the commerce—iron ore, 
coal, grain and limestone—totaled 175,690,915 net tons. The total ton- 
nage for 1943 is surpassed only by the 1942 total of 182,731,421 net tons, 





Allocations By O. D. T. of Dry-Cargo Barges 


Allocations of fifty 1,250-ton, all-steel, dry-cargo barges to ten 
inland waterway transportation companies have been announced by the 
Office of Defense Transportation. 

ODT waterway officials said that the barges will be used to trans- 
port grain, coal, sulphur and general merchandise on the country’s prin- 
cipal inland waterways. Some of the barges ard now coming from the 
builders, and the last of the fifty are expected to be completed in April. 

The companies and the number of barges allocated to each are as 
follows : 

American Barge Line, Pittsburgh, four; Commercial Barge Line, 
Ine., Evansville, Ind., three; Arrow Transportation Company, Paducah, 
Ky., four; Mississippi Valley Barge Line, St. Louis, ten; Central Barge 
Company, Chicago, six; Marine Transit Company, Chicago, two; Ohio 
River Company, Cincinnati, five; Federal Barge Lines, St. Louis, ten; 
Mechling Barge Line, Joliet, Ill., four; and George N. Childs, St. Louis, 
two. 





O. D. T. Relaxes Permit Requirements as to Inland Waterway 
Movement of Petroleum and Petroleum Products 


Because of changed conditions in the movement of petroleum and 
petroleum products on the country’s inland waterways, the Office of 
Defense Transportation has found it possible to relax certain of its 
permit requirements under General Order ODT 19, ODT announced 
on February 4. 
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Under the provisions of the new order (Suspension Order ODT 
19-2), effective February 4, no ODT permits will be required for the fol- 
lowing inland waterway movements: 

1. Crude petroleum and petroleum products down the Mississippi 
River between Baton Rouge, Louisiana, and Meraux, Louisiana. 

2. Crude petroleum and petroleum products northward on the 
Mississippi River to the head of navigation. 

8. Crude petroleum and petroleum products on the Illinois Water- 
way System northward as far north as Chicago and southward as far 
south as Peoria, Illinois. 

Although the new suspension order revokes Suspension Order ODT 
19-1, as amended, ODT officials pointed out that the new order incor- 
porates the provisions of the earlier one. 

Inquiries regarding the new suspension order should be addressed 
to the Section of Research and Permits, Division of Water Transport, 
Office of Defense Transportation, Washington, 25, D. C. 





Inland Waterway Carriers Advisory Committee Appointed By O. D. T. 


Director Eastman of the O. D. T. has announced the appointment 
of the Inland Waterway Carriers’ Advisory Committee. See page 416 
of this issue of the JOURNAL. 





Exemption Plus Exemption Makes Non-Exemption? 


The Bureau of Water Carriers has before it the question as to 
whether the transportation by water carriers of three non-liquid bulk 
commodities, which if transported alone would be exempt under section 
303(b) of the Interstate Commerce Act, would be made subject to the 
Act if a fourth bulk commodity, a liquid, exempt under section 303(d) 
of the Act were added. The exemption in section 303(b) is made ap- 
plicable only when the cargo space of the vessel or vessels is used ‘‘ for 
the carrying of not more than three such commodities.’’ The conten- 
tion on one side appears to be that the exemption provisions of section 
303(d) expressly provide that nothing in the water carrier provisions 
of the Act shall apply to the transportation ‘‘of liquid cargoes in bulk 
in tank vessels,’’ ete., and hence the liquid cargoes are not to be counted 
in determining whether or not there are more than three commodities 
under section 303(b). The contention on the other side appears to be 
that a literal construction would require the liquid bulk commodities 
to be counted and that exceptions or exemptions should be construed 
strictly. 

A similar question before the Bureau is whether the exemption of 
section 303(b) in respect to the transportation of bulk commodities 
would be lost if the carrier as agent for another carrier performed tow- 
age services for the latter in moving non-bulk commodities in the same 
tow with the bulk commodities. 
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The argument on one side is that the exempt towage under section & the enti 
303(f) (2) of non-bulk commodities is not to be taken into consideration 4, 1944, 
in determining whether a tow is restricted under section 303(b) to | by Div 
bulk commodities. The argument on the other side is that the barges § of non- 
towed under the exemption of section 303(f)(2) should be considered § ment to 








under a strict construction of the exemption provisions of the Act. Act sho 
the Hu 
h 
Failure to Request Withdrawal of Complaint Before Maritime Com- of te, 
mission Prior to Hearing, Requires Dismissal With Prejudice thereof 
The Maritime Commission in No. 625, Weis-Fricker Mahogany Co. “ey 
v. M/V “‘F. V. Hill, and/or Peter Paul, Inc., dismissed the complaint. by 
The Commission found that the failure of the complainant to request sel 
withdrawal of the complaint prior to the hearing date was an abuse of wi 
its hearing procedure, and justified dismissal with prejudice. The of 
complaint had been brought under sections 16 and 17 of the shipping de 
act, alleging undue prejudice and unjust discrimination in rates on rig 
certain export shipments. pe 
ay 
The Supreme Court Sustains Maritime Commission in Prescribing m 
Maximum Free Time Periods and Minimum Charges of Wharf- al 
ingers Under Shipping Act of 1916, As Amended ti 
The Supreme Court in State of California and City of! Oakland v. 
United States (64 Sup. Ct. 352) held that the Maritime Commission a 
has power to compel cessation of preferential and unreasonable prac- it 
tices by terminals at the Port of San Francisco by prescribing schedules . 
of maximum free time periods and minimum charges to reflect actual pe 
costs. It was further held that this power exists irrespective of ij 
whether or not the operators were state or municipally owned and 
operated. d 
The principal question, was as to whether or not the jurisdiction of t 
the Commission over terminal operators, not common carriers by water, | 
which is limited to prescribing ‘‘a just and reasonable regulation of . 
practice,’ includes the power to make rate regulations such as those : 


involved in this case. The majority resolved the question in favor of 
the Commission. Mr. Justice Roberts, with whom Mr. Justice Douglas, 
Mr. Justice Black, and Mr. Justice Murphy joined, dissented on the 
ground that the power to prohibit unreasonable ‘‘practices’’ of wharf- 
ingers does not confer on the Commission power to regulate and pre 
scribe their ‘‘rates.’’ 








1. C. C. DECISIONS 


Important Decision Under “‘Grandfather’”’ Clause in Respect to Rights 
To Lease Equipment—No Territorial Limitation Imposed 


After two reports by Division 4 in No. W-92, C. F. Harms Com- 
pany Contract Carrier Application (250 I. C. C. 513, 250 I. C. C. 685), 
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the entire Commission on reargument issued its report dated January 
4, 1944, removing the territorial limitation, which had been imposed 
by Division 4, that applicant as a contract carrier in the furnishing 
of non-self-propelled deck scows under charter, lease, or other agree- 
ment to persons other than carriers subject to the Interstate Commerce 
Act should use such barges only between points on Long Island Sound, 
the Hudson River, and New York Harbor. 

The Commission, quoting from the provisions of section 309(g) 
of the Act requiring that the business of the carrier and the scope 
thereof be specified in the permit to be used, said: 


“It is conceded that the construction placed upon section 309(g) 
by the Division is proper when applied to carriers who for them- 
selves determine the extent of their operations and the services they 
will render or the ‘scope thereof.’ ’’ Applicant argues that the rights 
of a carrier under the ‘grandfather’ clause of the statute must be 
determined by what it does in bona fide operation, and that such 
rights are not enlarged or otherwise affected by what others, inde- 
pendent of the carrier, may or may not do. That construction and 
application of the statute assures the carriers a certificate or per- 
mit to continue its operations as maintained on the statutory date 
and continuously since. Applicant on January 1, 1940, and con- 
tinuously since, has held itself out to hire its vessels to anyone for 
any use for which they were suited without limitation as to the 
commodities to be transported or the place or places to which they 
were to be moved. It claims, therefore, that the permit to which 
it is entitled under the so-called ‘grandfather’ clause of the statute 
would permit it to continue the carrier business in which it was 
engaged on and since the statutory date. It further claims that the 
limiting of its permit to defined territory based upon the use to 
which the hirer of its vessels used them on and since the statutory 
date restricts its business materially and prevents it from continuing 
the operations in which it was engaged and in which it continuously 
has been engaged. We conclude that the claims of applicant are 
well grounded. The territorial limitations imposed by the permit 
issued April 14, 1943, are not warranted and should be removed. 

‘‘Applicant does not seek authority to open an office or to 
establish a business location other than at New York. It concedes 
the propriety of limiting the permit sought to a designated place 
of business and to the type of vessels used during the so-called 
statutory period. The permit should be limited in those respects.’’ 


The Commission then found: 


‘*Upon consideration of the record in light of reargument we 
find that applicant was on January 1, 1940, and continuously since 
has been in bona fide operation as a contract carrier by water in 
furnishing for compensation (under charter, lease, or other agree- 
ment) non-self-propelled deck scows to persons other than car- 
riers subject to the act, and that applicant is entitled to an amended 
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permit authorizing continuance of such operations at New York, 
N. Y., subject, however, to general conditions which are nee 

to carry out with respect to such operations the requirements of 
part IIT of the act, and the orders, rules, and regulations of the 
Commission thereunder. The findings hereinbefore made by Di- 
vision 4 are modified accordingly.”’ 


A vigorous dissent was written by Commissioner Porter, in which 


Commissioners Miller and Rogers joined. Commissioner Porter said 
in part: 


‘‘No requirement is laid down as provided by the statute to specify 
the scope of the carrier’s business. The only requirement is that 
applicant shall continue to maintain its offices at New York. Un 
der the authority granted it can send its vessels anywhere the hirer 
desires to take them. The question as presented by the majority 
resolves itself not as to the territory in which applicant was oper- 
ating on and since the grandfather date but where did he main- 
tain his offices.’’ 


In criticising the provisions by the majority in respect to “‘an 


office or business location’’ in New York, Mr. Porter said: 


‘‘We are not authorized to determine where a carrier shall 
maintain its offices. The statute gives us jurisdiction over the 
operations of carriers ‘by water.’ Office maintenance does not come 
within that term. This is an application under the grandfather 
clause.”’ 

& * * 


“*To permit applicant to rent vessels for use without regard to the 
territory in which they were previously used allows applicant to 
encroach upon the territory of another engaged in similar business 
and may have a serious effect upon the business of his competitor. 
The majority here confers upon this particular contract carrier 
far greater rights than have been granted to common carriers or 
ordinary contract carriers because when determining their grand- 
father rights the Commission up to this time has been guided by the 
territorial scope of the previous operations of the applicants on 
and since the grandfather date. The action taken goes far beyond 
that principle and for this reason I can not approve it.”’ 





Important Lake Carrier Decision Reaffirmed on Reargument Before 


Entire Commission Except That Exemptions of Bulk Commodities 
Found to Include “Split Cargoes”—Meaning of 
“Commodities Generally” 


In the original decision by Division 4 in No. W-773, Columbia 
Transportation Company Contract Carrier Application, 250 I. C. C. ' 
653, the Division found that applicant is a common carrier by water and J % S 
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entitled to a certificate under the ‘‘grandfather’’ clause authorizing it 
to continue to transport commodities generally, in self-propelled ves- 
gis, in interstate or foreign commerce, between all points on the Great 
Lakes and their connecting and tributary waterways, except the New 
York State Canal system and the St. Lawrence River east of Ogdens- 
burg, N. Y. While the ultimate finding of the Division authorized trans- 
portation of ‘‘commodities generally,’’ a preliminary finding (No. 4) 
(page 669), was that ‘‘applicant at all times held itself out to transport 
commodities generally with the exception of package freight for the 
general public’’ within the territorial limits above mentioned. One 
of the questions on reargument before the entire Commission was 
whether package freight should or should not be included within the 
authority to transport ‘‘commodities generally.’’ The Commission 
on reargument affirmed the findings in the former report. Commissioner 
Alldredge concurred but pointed out that the ‘‘main issue injected into 
the proceeding by protestant is left undetermined’’ in that what is meant 
by the phrase ‘‘to continue to transport commodities generally’’ is 
not determined by the majority. Chairman Patterson also dissented on 
the ground that authority to transport commodities generally should 
be restricted to those only for which applicant specifically seeks au- 
thority. 

The Commission on reargument modified the report of Division 4 
by finding that the exemption of section 303(b) of the Interstate Com- 
merce Act applied not only to the transportation of commodities in 
bulk, ‘‘in full cargo lots for one shipper,’’ but also included ‘‘split 
cargoes’? in bulk, the latter having been: excluded in the division’s de- 
cision. The Commission relied generally on the arguments advanced 
by Division 4 to the effect that the exemption provisions of section 
303(b) were applicable, though that section provides that it will not 
apply to transportation subject, at the time the water carrier provisions 
took effect, to the Intercoastal Shipping Act, 1933, as amended. The 
Commission found that the applicant in transporting bulk commodities, 
whether for a single shipper or in split cargoes, was not common car- 
riage under the Intercoastal Shipping Act and exemption was, there- 
fore, applicable. 

Commissioner Porter, with whom Commissioner Johnson joined, 
dissented on the ground that the exemption provisions of section 303(b) 
are not applicable to split cargoes. He said: 


‘“‘The transportation of bulk commodities for two or more shippers 
in the same vessel at the same time by carriers operating on regular 
routes from port to port was, in my judgment, common carriage 
subject to the Intercoastal Shipping Act, 1933, as amended, and 
therefore not exempted under section 303(b). The original report 
gives the basis for that view. Such an interpretation gives mean- 
ing to the proviso quoted above. Otherwise it is a nullity.’’ 


The majority decision is to the effect that the exemption provisions 
of section 303(b) should be liberally construed to permit exemption. 
The Commission said : 
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‘*We believe it appropriate in this proceeding, in the light 
of all the circumstances, to resolve any doubt as to the proper ap 
plication of section 303(b), specifically the last sentence thereof 
in favor of applicant.’’ 





Upon Reconsideration Applicant Found to be Common Carrier anj 
Not Contract Carrier—Concurrence in Joint Rates With Other 
Carriers and Transportation of Property Sold F. O. B. Pro- 

duction Point Given Weight in Determining Status 


In No. W-328, Bay and River Navigation Company Common an 
Contract Carrier Application, decided January 22, 1944, Division 4 on 
reconsideration reversed its decision in 250 I. C. C. 474, holding that 
applicant’s operation is that of a contract carrier and found instead that 
it is entitled under the ‘‘grandfather’’ clause to continue operation a 
a common carrier by self-propelled vessels in the transportation, in 
interstate or foreign commerce, of sugar, sugar refinery supplies, and 
equipment, between Crockett, Calif., and Richmond, Oakland, and San 
Francisco, Calif. 

In the former decision important weight was given to the fact then 
before the Commission that the transportation appeared to be confined 
principally to a sugar refinery corporation (C. & H.). On reconsid 
eration the Commission pointed out: 


‘‘The prior report recognized that applicant’s concurrence ip 
joint rates of connecting common carriers evidenced an intention 
to hold itself out to serve the public, but we found that unles 
there was shown some appreciable use, or reasonably prospective 
use, by the public of applicant’s service pursuant to that intention, 
the issuance of a certificate was not warranted. The record now 
reveals that approximately one-half of the shipments of sugar which 
applicant transports is sold by C. & H. f.o.b. Crockett; that in 
such sales title to the sugar passes to the purchaser before the trans- 
portation begins; and that in many instances consignees pay the 
freight charges to the delivering carrier. Those facts, which ap 
plicant did not disclose in its application, must now be given due 
consideration. 


‘*Transportation of property sold f.o.b. production point is 
service for the consignee. Empire Steel & Iron Co. v. Director 
General, 56 I. C. C. 158, 161. The consignee assumes full liability 
for the goods transported, is in a position to control the routing 
and the consignor in arranging transportation acts as the agen! 
of the consignee. Toussaint Contract Carrier Application, 41 M 
C. C. 459, 461. It also is firmly established that interchange of 
shipments by an applicant with recognized common carriers pur 
suant to joint rate or other through route arrangements obviating 
the necessity of intervention by the shipper at the interchange point 
makes the entire service from origin to destination common cat- 
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€ light riage. Katsilas Extension of Operations—Sharon, Pa., 12 M. C. C. 
per ap 617; Hugh Breeding Transport, Inc. Com. Car. Application, 27 
hereof M. C.C. 473; Motor Convoy, Inc. Contract Carrier Application, 41 
M. C. C. 143; and Marine Oil Transp. Co. Common Carrier Appli- 
cation, 250 I. C. C. 588.’’ 
Further commenting on the significance of applicant’s concurrence 
er and in joint rates, the Commission said : 


‘‘Through applicant’s concurrence and use of joint rates to and 
from Crockett published and filed by Santa Fe and Western, it 
has held itself out to perform such transportation for any shipper 
on and who chose to employ it. Under section 302(d), therefore, appli- 
mn 4 on cant is a common ecarrier.’’ 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mas 
(Notice of the time and place of monthly meetings will appear later), 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. ¢. 
(The date and place of meetings announced by notice). 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


W. W. Gibson, President, 1144 Baker Building, Minneapolis, Min- 
nesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 
Minneapolis. 


Pittsburgh Chapter 


John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


N. B.: Each member shall be designated as a member of one of sixteen tert 
torial districts into which the United States is divided by the Interstate Commerc 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerc 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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